EXHIBIT 6 –
LDA/GROUND LEASE

AMENDED AND RESTATED LAND DEVELOPMENT AND ACCESS AGREEMENT
for
GROUND LEASE OF APPROXIMATELY 43,389 SF PARCEL OF LAND
located at
PARCELS 9-148, 9-175, AND 9-150, OFF WATERFIELD ROAD,
WINCHESTER, MASSACHUSETTS
between
THE TOWN OF WINCHESTER
and
WATERFIELD WINCHESTER MM LLC

AMENDED AND RESTATED LAND DEVELOPMENT AND ACCESS AGREEMENT
This AMENDED AND RESTATED LAND DEVELOPMENT AND ACCESS
AGREEMENT (this “Agreement”) is entered into as of this _____ day of ______________, 2022
(the “Effective Date”), by and between the TOWN OF WINCHESTER, a Massachusetts
municipal corporation with a mailing address of Town Hall, 71 Mount Vernon Street, Winchester,
Massachusetts 01890, acting by and through its Select Board (the “Town”), and WINCHESTER
WATERFIELD MM LLC, a Massachusetts limited liability company with a mailing address of
50 Summer Street, Boston, Massachusetts 02110 (the “Developer”). The Town and the Developer
shall hereinafter be referred to individually as a “Party” or collectively as the “Parties.”
WHEREAS, the Town owns the fee interest in those certain parcels of land located off
Waterfield Road in Winchester, Massachusetts identified as Assessor’s Parcels 9-148, 9-175, and
9-150, collectively containing approximately 43,389 square feet of land, together with the
improvements thereon, and is the holder of an easement over Assessor’s Parcel 9-147 (collectively,
the “Property”). The Property is further identified on Exhibit A, attached hereto and incorporated
herein;
WHEREAS, the Town issued that certain Request for Qualifications for Selection of
Developers dated October 30, 2019 pursuant to M.G.L. c. 30B, for the pre-selection of developers
qualified to submit proposals for the development of the Property (as amended, the “RFQ”). The
Developer submitted a response to the RFQ, and was subsequently selected by the Town as one
such pre-qualified developer;
WHEREAS, the Town issued that certain Request for Proposals for Selection of Developer
dated July 1, 2020 pursuant to M.G.L. c. 30B, for the development of the Property (the “RFP”);
WHEREAS, in response to the RFP, the Developer’s predecessor-in-interest submitted a
proposal dated August 31, 2020 (the “Initial Proposal”), which contemplated the permitting,
design, construction, and redevelopment of mixed-use buildings on the Property containing mixedincome residential units and commercial rental units, together with below grade private and public
parking, and public open space (the “Initial Project”);
WHEREAS, the Initial Proposal further contemplated the Town and the Developer
entering into a ground lease for the Property for the construction and operation of the Initial
Project, for a term of ninety-nine (99) years, and upon such other terms and conditions as are
mutually acceptable to the Parties (the “Ground Lease”);
WHEREAS, the Initial Proposal was selected by the Town, the Town issued a Notice of
Award dated October 29, 2020 concerning the selection of the Initial Proposal, the Developer’s
predecessor-in-interest accepted such Notice of Award, and the Town and the Developer’s
predecessor-in-interest entered into that certain Memorandum of Understanding dated as of
December 17, 2020 concerning the Project (the “MOU”);
WHEREAS, in accordance with and as contemplated by the MOU, Developer’s
predecessor-in-interest assigned its rights under the MOU to Developer, and the Town and the
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Developer entered into that certain Land Development and Access Agreement dated as of May 10,
2021 (the “Original Agreement”) which set forth the terms and conditions under which (a) the
Developer has the right to access the Property for the purpose of conducting its due diligence and
inspections of the Property, and further developing the design, permitting, and financing of the
Initial Project; and (b) the Parties to and enter into the Ground Lease; and
WHEREAS, following initial approval by Town Meeting in May of 2021, the Original
Agreement was disapproved by a referendum in June 2021, and Developer thereafter modified
the Initial Proposal as submitted in a Letter dated March 2, 2022 (the “Proposal”), which
contemplates the permitting, design, and construction of sixty (60) mixed-income residential
rental units, together with 119 total parking spaces consisting of 48 private spaces and 71 public
spaces (as further described in the Proposal, the “Project”), and, concurrent therewith, the parties
have agreed to certain changes to the terms of the Proposal and the Project as set forth in this
Agreement.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Town and the Developer hereby agree as follows.
1.

Deposit.

a.
Within six (6) Business Days after approval of this Agreement at, the close of the
2022 Special Town Meeting with no reconsideration and rejection of such approval, and either the
expiration of the period after the close of said 2022 Special Town Meeting during which a
referendum seeking revocation of such approval can be filed or, if such a referendum is timely
requested and held, after such referendum has failed to revoke such approval (the “Town Meeting
Approval”), the Developer shall be credited with the prior deposit with Fidelity National Title
Insurance Company (the “Escrow Agent”) of the initial amount of $50,000.00 (the “Initial
Deposit”), and within one (1) Business Day after the expiration of the Due Diligence Period (as
defined below), the Developer shall deposit with the Escrow Agent (i) a second deposit in the
amount of $50,000.00 (the “Second Deposit”, together with the Initial Deposit, the “Deposit”) and
(ii) $40,000.00 (the “Damages Amount”). In the event this Agreement is terminated by Developer
as provided herein, or in the event either Party defaults under the terms of this Agreement, then
the Deposit and the Damages Amount, if after the Due Diligence Period, shall be delivered to the
non-defaulting Party. Simultaneously with the Lease Commencement Date (as defined herein), the
Escrow Agent shall release the Deposit and the Damages Amount to the Town and such amounts
shall be applied against the Initial Lease Payment (as defined herein).
b.
The Escrow Agent shall hold the Deposit and the Damages Amount in accordance
with the terms and provisions of this Agreement, and the Escrow Agreement attached hereto and
incorporated herein as Exhibit B (the “Escrow Agreement”). The Town and the Developer shall
be mutually responsible on a 50/50 basis for all costs and expenses of the Escrow Agent in
connection with the escrow of the Deposit and the Damages Amount.
2.

Ground Lease of the Property.
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a.
The Town and the Developer have negotiated a mutually acceptable Ground Lease
in substantially the form attached as Exhibit C attached hereto and incorporated herein (the
“Ground Lease”) subject to a review as described below in paragraph 2(b).
b.
Notwithstanding anything in this Section 2 to the contrary, the Ground Lease shall
be subject to the review and comments of Developer’s lender(s) and investor(s), which are
commercially reasonable, mutually acceptable in the Parties’ reasonable discretion, and do not
alter the material terms of the Ground Lease as negotiated by the Parties, on or before the date that
is forty-eight (48) months after the effective date of the Town Meeting Approval (the “Ground
Lease Execution Deadline”), but in no event less than thirty (30) days prior to the date on which
the Ground Lease is to be entered into. The Parties shall use diligent and good faith efforts to
negotiate any such comments and execute and deliver the Ground Lease on or before the Ground
Lease Execution Date, to be held in escrow by the Parties’ respective attorneys until the Lease
Commencement Date (as defined below). In the event this Agreement is terminated prior to the
Lease Commencement Date as provided herein, the Ground Lease shall be deemed null and void.
c.
If, despite the Town’s and the Developer’s diligent and good faith efforts, the
Parties fail to execute and deliver the Ground Lease on or before the Ground Lease Execution
Deadline, the Deposit shall be returned to the Developer, the Damages Amount shall be released
to the Town, and this Agreement shall automatically terminate without further recourse to either
Party (subject to the Developer’s obligations set forth in Section 4.c, below).
d.
The term of the Ground Lease shall commence upon the date that (i) the Developer
has received the Approvals and closed on the Financing (as such terms are defined below); and (ii)
the Town delivers the Property in its required condition and free of any tenants, licensees or
occupants, including without limitation, the Massachusetts Bay Transportation Authority (the
“MBTA”) under the Temporary Easement (as such term is defined below), unless and to the extent
otherwise expressly agreed by the Developer in writing (the “Lease Commencement Date”). Upon
the Lease Commencement Date, Developer shall pay $1,000,000.00 to the Town as base rent under
the Lease (the “Initial Lease Payment”). The Deposit and Damages Amount shall be released to
the Town upon the Lease Commencement Date and applied towards such $1,000,000.00 payment
and Developer shall be responsible for the balance of the Initial Lease Payment.
3.

Developer’s Due Diligence.

a.
The Developer shall have the right, for a six (6) month period commencing upon
the effective date of Town Meeting Approval (the “Due Diligence Period”), which Due Diligence
Period shall be extended on a day for day basis for each day that Developer is unable to access the
entire Property, if and to the extent reasonably necessary for such inspections, due to the MBTA’s
occupancy of any portion thereof, to conduct and perform diligence inspections on the Property at
its sole cost and expense, including visual inspections, building condition assessments, land
surveys, environmental, engineering, and architectural assessments, and similar on-site
investigation and testing of the surface and subsurface of the Property desired by the Developer
related to the Project (collectively, the “Inspections”).
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b.
The Town has delivered to the Developer certain reports, agreements, and other
information relating to the Property, copies of which are attached hereto as Exhibit D (the
“Property Information”). The Town makes no representation or warranty of any kind, nature or
description whatsoever with respect to the completeness or accuracy of the information contained
in the Property Information.
c.
If the Developer, acting in good faith, discovers during the Inspections any new or
different physical conditions of the Property that are significant and material that were not
disclosed in the Property Information or in the RFP, the Developer may, prior to the expiration of
the Due Diligence Period, serve written notice upon the Town, which notice shall provide a
detailed description of the basis for the Developer’s objections (the “Objections”).
d.
Within thirty (30) days after receipt of notice of the Developer’s Objections, the
Town shall notify the Developer in writing of its election to either: (i) resolve all items identified
in the Developer’s Objections; or (ii) seek to enter into a mutually agreeable resolution of the
Developer’s Objections with the Developer. If the Town, by written notice to the Developer,
refuses to resolve all of the items identified in the Developer’s Objections or if the Parties are
unable to enter into a mutually agreeable resolution within thirty (30) days after the Town’s notice
to the Developer, then the Developer shall have the election either to waive the unresolved items
set forth in the Developer’s Objections and proceed with the transaction hereunder, or terminate
this Agreement, in which event the Deposit shall be returned to the Developer and this Agreement
shall automatically terminate without further recourse to either Party (subject to the Developer’s
obligations provided in Section 4.c., below). The Town’s failure to timely notify the Developer
of its election shall be deemed its election not to resolve any of the items set forth in the
Developer’s Objections.
e.
In the event this Agreement is terminated in accordance with Section 3.d. above,
the Developer shall, at the Town’s request, provide the Town with copies of all reports and data
generated as a result of the Developer’s due diligence, exclusive of any design materials and any
confidential information, without representation or warranty of any kind, provided that the Town
reimburses Developer for the reasonably documented cost thereof.
f.
From and after the end of the Due Diligence Period until the Lease Commencement
Date, the Town shall not, without the prior written consent of Developer, which consent shall not
be unreasonably withheld, conditioned, or delayed, enter into any contract, agreement, license,
easement, lease, or any amendment or modification thereto which could bind Developer or the
Property after the Lease Commencement Date.
4.

Developer’s Access.

a.
During the Due Diligence Period, the Developer shall have the right, upon
reasonable prior notice to the Town of at least two (2) Business Days, to enter upon and access the
Property, for the Developer and its members, managers, employees, contractors, consultants,
lenders, prospective lenders, agents, and representatives (collectively, “Agents”) to conduct and
perform the Inspections. The Developer’s access to the Chamber of Commerce building on the
Property shall be coordinated with the Town of Winchester Department of Public Works. The
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Town shall have the right to have a board member, employee, agent, or other representative present
during Inspections conducted by or on behalf of the Developer and to inspect any activities of
Developer and its Agents on the Property.
b.
The Developer shall continue to have the right to access the Property in the manner
provided in this Section 4 following the expiration of the Due Diligence Period for so long as this
Agreement remains in effect, as may be reasonably necessary in connection with the design,
permitting, and financing of the Project.
c.
At all times during the term of this Agreement in connection with its access to the
Property as provided in this Section 4, the Developer and its Agents shall: (i) not unreasonably
interfere with the operation of the Property; (ii) not damage or disturb any part of the Property, or
shall otherwise promptly repair any such damage to the Property and restore any areas disturbed
resulting from any such Inspections substantially to the condition that existed immediately prior
to the performance of such Inspections, or such damage or disturbance; (iii) comply with all
federal, state, municipal and local laws, codes, ordinances, rules and regulations of federal, state,
regional, local or municipal governmental authorities, agencies, or subdivisions, committees,
associations, or other regulatory committees, agencies or governing bodies having jurisdiction over
the Property, the Project, the Town or Developer, including both statutory and common law and
hazardous waste rules and regulations (“Applicable Laws”); and (iv) not permit any liens to attach
to the Property by reason of the exercise of Developer’s rights hereunder, and if any such liens
attach to the Property, the Developer shall promptly arrange for the same to be discharged of
record. The Developer’s obligations under this Section 4.c. shall survive the expiration or earlier
termination of this Agreement. For the avoidance of doubt, the Developer shall obtain, at its sole
cost and expense, any and all permits that may be necessary in connection with its access and
inspections including, if required and without limitation, a street opening permit from the
Winchester Department of Public Works (DPW), and an 8M permit from the MWRA, and any
applicable permits from the MBTA, and shall coordinate as may be necessary directly with the
MWRA and the MBTA.
d.
The Developer expressly acknowledges that: (i) the MBTA intends to make certain
improvements to the Winchester Center MBTA Commuter Rail (the “MBTA Project”); (ii) it is
the current intent of the Town and the MBTA that the MBTA Project shall commence on April 4,
2022 (the Lease Commencement Date shall not occur before the MBTA Project is substantially
complete, the portions of the Temporary Easement recorded with the Middlesex South District
Registry of Deeds in Book 78208, Page 161 (the “Temporary Easement”) encumbering the
Property have expired, and the MBTA has completely vacated the area of that certain Temporary
Easement within the Property, except as expressly agreed by the Developer); and (iii) the MBTA
and the Town have entered into a License Agreement for the demolition portion of the MBTA
Project (the “License Agreement”). Notwithstanding anything in this Section 4 to the contrary, the
Developer’s right to access the Property shall be subject to the terms and provisions of the License
Agreement, the Temporary Easement and that certain Permanent Easement with the MBTA
recorded with the Middlesex South District Registry of Deeds in Book 78208, Page 146 (the
“Permanent Easement”), if and to the extent applicable; provided, however, that the Town shall
use commercially reasonable efforts to diligently enforce its rights against the MBTA in the event
the MBTA fails to timely vacate the Premises upon the expiration of the Temporary Easement.
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The Town shall forward to the Developer copies of any written notices it receives from the MBTA
pursuant to the License Agreement and the Temporary Easement relating to any delays in the
MBTA Project, or the MBTA’s inability to timely complete the work contemplated thereunder or
to timely vacate the Property. The Town shall reasonably cooperate, at no out-of-pocket, third
party cost to the Town, with the Developer’s efforts to coordinate the development, permitting,
financing, and construction of the Project with the Town’s own communications with the MBTA
and the MBTA Project throughout the development process including, without limitation, during
the term of the Temporary Easement.
5.

Title Review.

a.
The Developer shall have a six (6) month period commencing upon the effective
date of Town Meeting Approval to examine the title to the Property (the “Title Inspection Period”).
The Developer shall have the right to object to any title matters disclosed in the title examination,
other than the following, which are deemed “Permitted Exceptions”: (i) provisions of building and
zoning laws existing as of the date of this Agreement; (ii) easements, restrictions and reservations
of record that do not materially interfere with the Project; and (iii) the instruments identified in
Exhibit E, attached hereto and incorporated herein.
b.
If the Developer objects to any matter disclosed in the title examination, other than
a Permitted Exception, the Developer shall notify the Town in writing, specifying the objection
(the “Title Notice”). If the Developer fails to deliver the Title Notice prior to the expiration of the
Title Inspection Period, the Developer shall be deemed to have waived its objections to all matters
of title, all of which shall be deemed Permitted Exceptions, excepting only those matters of title
first arising after the date of the Developer’s title commitment for the Property (or if the Developer
does not obtain a title commitment, then the final day of the Title Inspection Period) (the “PostInspection Title Matters”). If Developer timely gives such Title Notice, all title matters not
objected to therein shall be deemed Permitted Exceptions, except for any Post-Inspection Title
Matters.
c.
Within ten (10) days after receipt of the Title Notice, the Town shall notify the
Developer in writing of its election whether to use diligent, good faith efforts to remove of record
any of the matters raised in the Title Notice. The Town’s failure to timely notify the Developer of
its election shall be deemed its election not to cure any of the matters raised in the Title Notice.
d.
If the Town elects to remove of record any or all of the matters raised in the Title
Notice pursuant to Section 5.c.(ii) above, then the Town shall use diligent and good faith efforts
to so remove those items prior to the Ground Lease Execution Deadline. If, (I) despite such
diligent and good faith efforts, the Town is unable to timely remove such title matters, or (II) the
Town’s response under Section 5.c.(ii), above, does not elect to remove all of the matters identified
in the Title Notice, the Developer shall elect as its sole and exclusive remedy to either: (i) terminate
this Agreement, in which event the Deposit shall be returned to the Developer and this Agreement
shall automatically terminate without further recourse to either Party (subject to the Developer’s
obligations provided in Section 4.c., above); or (ii) accept such exceptions to title, which shall be
deemed Permitted Exceptions, provided that the Developer shall make such election under
subsection (II) not later than the last day of the Title Inspection Period. The Developer’s execution
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and delivery of the Ground Lease shall be deemed its acceptance of such title matters as Permitted
Exceptions. As used in this Section 5, diligent and good faith efforts shall not require the Town
to expend more than $5,000, exclusive of Mandatory Cure Items.
e.
Notwithstanding anything to the contrary in this Agreement, the Town shall in any
case be required to cure prior to the Ground Lease Execution Deadline (whether or not it receives
a Title Notice and whether not specifically identified as objections therein), and in no event shall
the Developer be obligated to enter into the Ground Lease for the Property subject to, the following
matters (collectively, “Mandatory Cure Items”): mortgages, security instruments, collateral
assignments, liens, assessments, delinquent taxes and/or other monetary encumbrances applicable
to the Property.
6.

Design, Permitting, and Approvals.

a.
The Developer shall be responsible for designing the Project at its sole cost and
expense, which design shall be consistent with and the logical evolution of the Proposal (the
concept plans for which are attached hereto in Exhibit F (the “Concept Plans”)), as well as the final
Approvals (as defined below). On or before the date that is ninety (90) days after the close of the
Due Diligence Period, Developer shall submit to the Town, acting by and through its Select Board,
a further developed set of plans for the Project sufficient for the Developer to commence the
process for obtaining the Approvals (the “Permitting Set”), together with a schedule of major
projected capital needs for the Project. The Town shall have thirty (30) days after Developer’s
submittal of the Permitting Set to review the same and approve or disapprove, in the Town’s
reasonable discretion, the Permitting Set. This process shall be repeated until the Permitting Set is
finally approved, provided that the Town shall have twenty (20) days to review re-submittals after
the initial submittal. If the Town fails to respond within said thirty (30)-day or twenty (20)-day
period, as applicable, the Developer may send a further notice to the Town, which notice shall
include a statement in bold, all-caps type reminding the Town of its obligation to respond, and if
the Town fails to respond in writing with approval or disapproval, in the Town’s reasonable
discretion, of the Permitting Set within ten (10) days after the Developer’s submittal of the further
notice, the Permitting Set shall be deemed approved. Any disapproval of the Permitting Set shall
be accompanied by an explanation therefor. The Permitting Set, so approved or deemed approved,
shall be defined as the “Approved Permitting Set.” Once the Approved Permitting Set has been
established, (I) no material modification (as defined below) thereto shall be permitted without
submitting the modification to the Town, acting and through the Select Board, and securing the
Town’s approval, not to be unreasonably withheld, conditioned, or delayed, in accordance with
the submittal and review process set forth immediately above, and (II) all draft applications for the
Approvals shall be submitted by the Developer to the Town, acting by and through the Select
Board, not less than fifteen (15) Business Days prior to submittal to the applicable Approval
authority. Other than as may be required by any permit-granting authority during the process to
obtain the Approvals, the Approvals shall not be modified or amended in a material manner
without the Town’s prior written approval in its reasonable discretion, to be granted or denied in
the manner provided in this paragraph. It shall be reasonable for the Town to withhold approval
if, without limitation, any such application alters the total number, type, or affordability breakdown
of residential units from those identified in Exhibit G, attached hereto and incorporated herein and
parking plan for not less than seventy (70) public parking spaces and forty-nine (49) resident

8

parking spaces in the Concept Plans (collectively “material modification”). Any such approval by
the Town shall be solely in its capacity as owner of the Property and landlord under the Ground
Lease, and shall not be deemed to: (i) bind any Town board, commission, official, or employee
with respect to the Approvals, (ii) waive any Applicable Laws, or (iii) waive the Select Board’s
right to provide recommendations and comments to the permit-granting authority in the regular
course of the permitting process provided that the Select Board shall not oppose the Developer’s
pursuit of the Approvals as long as the same are based on and materially consistent with the
Approved Permitting Set. As a general matter, the Parties shall reasonably cooperate with each
other in connection with the development of the Approved Permitting Set and the permitting of
the Project. Developer hereby agrees to use good faith, diligent efforts to develop the Permitting
Set and pursue the Approvals and the Town agrees to respond as promptly as possible and within
the timeframes set forth in this Section 6.a.
b.
The Developer shall be solely responsible for applying for and obtaining the
Approvals, at its sole cost and expense, including, without limitation, any and all costs and fees
relating to outside consultants pursuant to MGL c. 44 sec. 53G, and any Infiltration & Inflow
contributions that may be required by the Town. The Town shall reasonably cooperate with the
Developer in connection with the Developer’s application for Approvals, including executing any
documents necessary therefor, but in no event shall the Town incur any liability in connection
therewith.
c.
The Developer shall have the right to terminate this Agreement by written notice to
the Town delivered within eighteen (18) months after the effective date of Town Meeting
Approval, extendable by the length of time during which the Developer’s ability to seek or obtain
the Approvals is delayed due to an act or omission of the Town (a “Town Delay”) or a strike, lockout, act of God, epidemics, pandemics, appeal(s) of project approval(s), delays caused by the
MBTA in connection with the MBTA Project, or any other matter not reasonably within the control
of such party (“Force Majeure”) if, despite its diligent and good faith efforts, it reasonably believes
that it will not or has not received all permits and approvals required by Applicable Laws for the
construction of Project (the “Approvals”). For the avoidance of doubt, in no event shall the
applicability or requirements of any Applicable Laws or the Town’s enforcement thereof constitute
a Town Delay. In the event of such termination, the Deposit and Damages Amount shall be
returned to the Developer and this Agreement shall terminate without further recourse to either
Party (subject to the Developer’s obligations to restore the Property in the manner provided in
Section 4 c.).
7.
Financing. The Developer shall have the right to terminate this Agreement by written
notice to the Town delivered within thirty-six (36) months after the effective date of Town Meeting
Approval, extendable by the length of time during which the Developer’s ability to seek or obtain
the Approvals is delayed due to a Town Delay or Force Majeure, if, despite its diligent and good
faith efforts, the Developer believes it will not be able to or has not received a commitment for
financing the construction of the Project from such public financing sources (including, without
limitation, the Massachusetts Department of Housing and Community Development), one or more
institutional lenders and equity investors (collectively, the “Financing”). In the event of such
termination, the Deposit shall be returned to the Developer and this Agreement shall terminate
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without further recourse to either Party (subject to the Developer’s obligations to restore the
Property in the manner provided in Section 4 c.).
8.

Insurance.

a.
Prior to and at all times during any entry on the Property, the Developer and its
Agents shall obtain and maintain in full force and effect the following insurance coverages, at its
sole cost and expense: (i) commercial general liability insurance against claims for incidents
occurring in, on, or about the Property, with coverages totaling not less than $1,000,000 per
occurrence and $2,000,000 in the aggregate; (ii) automobile liability insurance (including nonowned automobiles) in a combined single limit of not less than $1,000,000; (iii) worker’s
compensation in the amount required by Applicable Laws; and (iv) such other insurance in such
amounts as may be required by Applicable Laws.
b.
All such policies of insurance shall: (i) contain a provision stating that the policy
shall not be canceled, nor material changes made in the coverages provided thereunder, until not
less than thirty (30) days’ prior written notice has been given to the Town; (ii) be endorsed to
include the Town as an additional insured; and (iii) provide that claims arising from occurrences
on the Property shall be covered except to the extent arising directly from the negligence or willful
misconduct of the Town.
c.
Prior to any entry on the Property, the Developer or its Agents, as the case may be,
shall provide the Town with Certificates of Insurance evidencing their compliance with the
requirements of this Section 8.
9.
Indemnity. The Developer shall indemnify, hold harmless, and defend (with legal counsel
reasonably acceptable to the Town) the Town and its boards, commissions, committees,
departments, employees, contractors, consultants, agents, and representatives (collectively, the
“Town Indemnitees”) from and against all costs, expenses, liabilities, obligations, losses, damages,
penalties, actions, suits, demands, judgments, or claims (including court costs and reasonable
attorney’s fees) of whatever nature (collectively, the “Indemnity Damages”): (i) arising out of the
exercise of any right or performance or any obligation of the Developer under this Agreement; (ii)
arising out of any act or omission of the Developer or its Agents in, on, or about the Property; (iii)
any breach of, or default under, this Agreement by the Developer or its Agents, including, without
limitation, any failure to comply with any Applicable Laws; and (iv) loss of life, bodily injury or
damage to property (including real property, personal property, and environmental or natural
resource damage) resulting within the Property from or in connection with and/or attributable to
the Developer’s or its Agents’ access to the Property in connection with this Agreement. The
provisions of this Section 9 shall survive the expiration or earlier termination of this Agreement
and the Developer’s indemnity obligations under this Section 9 shall not extend to any act or
omission of Town Indemnitees giving rise to Indemnity Damages nor shall the Developer be liable
for the mere discovery of existing conditions that are not exacerbated by Developer or its Agents.
10.

Default.
a.

Any one of the following shall be deemed an “Event of Default”:
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i. The Developer’s failure to timely deliver either installment of the Deposit
or the Damages Amount when due;
ii. The default or failure by the Developer to observe and perform any other
provision of this Agreement to be observed or performed by it, which failure
continues for thirty (30) days after written notice from the Town to the
Developer (or such longer period as may be reasonably necessary if the
nature of the default or failure is such that the same cannot reasonably be
cured within such thirty (30) day period, provided the Developer shall
within such thirty (30) day period commence said cure and thereafter
diligently prosecute the same to completion within a reasonable period of
time); or
iii. The Developer shall become insolvent as evidenced by an admission in
writing of an inability to meet the obligations as they mature; or shall make
an assignment for the benefit of creditors, or shall at any time be adjudicated
bankrupt; or shall at any time apply for the appointment of a trustee or
receiver, and if in any such action the Developer shall indicate its approval
of, consent to or acquiescence in such appointment, or any such trustee or
receiver shall not be discharged within sixty (60) days; or any proceedings
shall at any time be commenced by or against the Developer under any
bankruptcy, reorganization, arrangement, insolvency, readjustment of debt,
dissolution or liquidation law or statute of the United States or any state
thereof, and if such proceedings shall remain undismissed for sixty (60)
days.
b.
Upon an Event of Default, the Town may, at its option, but without any obligation
so to do, as its sole and exclusive remedy at law or in equity (except with respect to indemnification
obligations of Developer pursuant to Section 9(iv) that expressly survive the termination or other
expiration of this Agreement): (i) commence to cure the same on behalf of the Developer, and the
Developer shall reimburse the Town for any amount paid and any expense or contractual liability
so incurred, with interest at the annual rate equal to the lesser of (a) ten percent (10%) per annum,
and (b) the highest rate then permitted by law; or (ii) terminate this Agreement by giving written
notice of such termination to the Developer and the Escrow Agent, upon which notice the Escrow
Agent shall deliver the Deposit and the Damages Amount, if applicable, and the to the Town
without further recourse to either of the Parties; provided, however, that upon such termination the
Escrow Agent shall promptly deliver to the Town, as liquidated damages in addition to the Deposit,
the Damages Amount. The Town and the Developer agree that the Deposit and such Damages
Amount together represent a reasonable forecast of the minimum damages expected to occur upon
an Event of Default, taking into account the uncertainty, time, and cost of determining elements
relevant to actual damages, and that such total amount is not a penalty.
c.
In the event the Town defaults in its performance under this Agreement and such
default has not been cured within fifteen (15) days after written notice from the Developer (or such
longer period as may be reasonably necessary, provided the Town commences to cure such default
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within such fifteen (15) day period and diligently prosecutes the same to completion), then
Developer, as its sole and exclusive remedy at law or in equity, may either: (i) terminate this
Agreement by notice given to the Town, whereupon the Deposit and Damages Amount, if
applicable, shall be promptly refunded to Developer, or (ii) bring an action against the Town to
seek specific performance of the Town’s obligations hereunder, to the extent permitted by law, or
(iii) waive the breach or default and proceed with the transaction contemplated hereunder in
accordance with the provisions of this Agreement. Notwithstanding the foregoing, if the remedy
of specific performance is not available as a result of the Town’s willful and intentional default in
violation of this Agreement, then, in addition to the return and delivery of the Deposit and the
Damages Amount, if applicable, the Developer shall be entitled to commence an action against the
Town for all damages in law or in equity other than special, punitive, or consequential damages.
11.
Notices. All notices provided for in this Agreement shall be in writing and shall be sent to
the addresses set forth below (or such other address as a Party may hereinafter designate in writing
by written notice to the other), and shall be sufficient if sent be registered or certified mail, return
receipt requested, postage prepaid; by hand delivery; by overnight courier service, or by electronic
transmission with proof of receipt with an original by regular mail upon request. Any such notice
shall be effective when delivered or when delivery is refused.
If to the Town:

Town Manager
Town Hall
71 Mount Vernon Street
Winchester, MA 01890
Attn: Town Manager

with a copy to:

Anderson & Kreiger LLP
50 Milk Street, 21st Floor
Boston, MA 02109
Attn: Mina Makarious, Esq.
Email: mina@andersonkreiger.com

If to the Developer:

Winchester Waterfield MM LLC
50 Summer Street
Boston, MA 02110
Attn: Dave Traggorth
Email: dave@traggorthcompanies.com

with a copy to:

Civico Development, LLC
2 Tammie Road
Hopedale, MA 01747
Attn: Andrew Consigli
Email: aconsigli@civicodevelopment.com

And to:

Robinson & Cole LLP
One Boston Place, 25th Floor
Boston, MA 02108
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Attn: Matthew J. Lawlor, Esq.
Email: mlawlor@rc.com
12.
Representations and Warranties. (i) Developer. The Developer hereby makes the following
representations and warranties to the Town, which shall remain true and shall be restated in the
Ground Lease:
a.
The Developer is duly organized and validly existing under the laws of the
Commonwealth of Massachusetts (the “Commonwealth”), is authorized to do business in the
Commonwealth, is in compliance with the laws of the Commonwealth, and has the power and
authority to own its properties and assets and to carry on its business in the Commonwealth as now
being conducted and as hereby contemplated.
b.
The Developer has the power and authority to enter into this Agreement, and has
taken all action necessary to cause this Agreement to be executed and delivered, and this
Agreement has been duly and validly executed and delivered by the Developer.
c.
This Agreement is a legal, valid and binding obligation of the Developer,
enforceable against the Developer in accordance with its terms, except as enforceability may be
subject to the exercise of judicial discretion in accordance with general equitable principles and to
applicable bankruptcy, insolvency, reorganization, moratorium and other laws for the relief of
debtors heretofore or hereafter enacted to the extent that the same may be constitutionally applied.
d.
To the best of the Developer’s knowledge, there are no pending or, to the best of
the Developer’s knowledge, threatened actions, suits, or proceedings before any court, arbitrator
or governmental or administrative body which may materially adversely affect the properties,
business or condition, financial or otherwise, of the Developer or its ability to perform its
obligations under this Agreement or the Ground Lease.
e.
Neither the execution, delivery or performance of this Agreement nor compliance
herewith (i) conflicts or will conflict with or results or will result in a breach of or constitutes or
will constitute a default under (1) the formation and operational documents of the Developer, (2)
to the best of the Developer’s knowledge, any law or any order, writ, injunction or decree of any
court or governmental authority; or (3) any agreement or instrument to which the Developer is a
party or by which it is bound or (ii) results in the creation or imposition of any lien, charge or
encumbrance upon its property pursuant to any such agreement or instrument.
(ii) The Town. The Town hereby makes the following representations and warranties to the
Developer, to the best of the Town’s actual knowledge without any independent duty to investigate
the same, which shall remain true and shall be restated in the Ground Lease:
a.
Other than the Temporary Easement (if and to the extent the Developer expressly
agrees in writing to a phased schedule for the MBTA’s vacating and partial terminations thereof)
and the Permanent Easement, there are no agreements with any third parties affecting the Property
that will survive the Lease Commencement Date, and there is no default or condition that with the
passage of time or the giving of notice or both would constitute a default under said lease.
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b.
The execution, delivery and performance by the Town of this Agreement are not
precluded by, and will not violate, any provisions of any existing law, statute, rule or regulation in
the Commonwealth of Massachusetts or any judgment, order, decree, writ or injunction of any
court, governmental department, commission, board, bureau, or agency, and is not restricted by,
and will not result in a breach of or default under, any option, right of first refusal, right of first
offer, agreement, mortgage, contract, undertaking or other instrument or document to which the
Town is a party or by which the Town is bound or to which Town or any portion of the Property
is subject.
c.
There are no legal actions, suits or similar proceedings pending and served, or, to
the Town’s knowledge, threatened against Seller with respect to the Property.
d.
The Town has not received any written condemnation notice with respect to all or
part of the Property, and to the Town’s knowledge, no action in condemnation of the Property is
currently pending.
e.
The Town has not (i) commenced a voluntary case, or, to the Town’s knowledge,
had entered against it a petition, for relief under any federal bankruptcy act or any similar petition,
order or decree under any federal or state law or statute relative to bankruptcy, insolvency or other
relief for debtors, (ii) caused, suffered or consented to the appointment of a receiver, trustee,
administrator, conservator, liquidator or similar official in any federal, state or foreign judicial or
non-judicial proceedings, to hold, administer and/or liquidate all or substantially all of its property,
or (iii) made an assignment for the benefit of creditors.
f.
The Town has not granted any option agreements or rights of first refusal with
respect to the purchase of Property or any other unexpired rights in favor of third persons to
purchase or otherwise acquire the Property or any interest in the Property, other than the
conveyance of Parcel W-1 to the MBTA, as further defined and described in Exhibit E.
g.
There are no betterment assessments or other special assessments presently pending
or, to the Town’s knowledge, proposed by any governmental authority with respect to any portion
of the Property.
h.
The Town has not received any written notice from a governmental authority that:
(A) the Property is in violation of any applicable law, or (B) the Property is subject to any claim,
investigation, suit, arbitration or proceeding, whether judicial or administrative in nature with
respect to any applicable law.
i.
The items listed on Exhibit D attached hereto are the only written communications,
reports, studies, and/or documents with respect to the Property of which the Town is aware and
has in its possession or within its reasonable control.
j.
The Town covenants and agrees to (i) pursue acquisition of Parcel 9-147 from the
MBTA and/or Pan Am Railways or the actual owner(s) thereof on or before the Lease
Commencement Date; (ii) coordinate such acquisition with Developer’s own efforts with respect
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to Parcel 9-147; and (iii) add Parcel 9-147 to the Property and to the premises leased to Developer
under the Ground Lease upon the Town’s acquisition thereof.
13.

Municipal Requirements.

a.
The Town’s obligations under this Agreement shall be expressly subject to and
contingent upon the receipt of all municipal approvals and satisfaction of all legal requirements
necessary for the consummation of such transaction. In the event that approval of this Agreement
does not occur at the 2022 Special Town Meeting or if such approval is revoked by referendum
thereafter, all terms and provisions hereof shall be deemed null and void, the Initial Deposit shall
be returned to Developer, and in such case neither party shall have any further rights or obligations
to the other hereunder.
b.
Notwithstanding anything in this Agreement to the contrary, nothing in this
Agreement shall be deemed or construed to waive or limit any of the Town’s rights, authority,
powers, privileges, or immunities as a municipality in the Commonwealth of Massachusetts
including, without limitation, the applicable permit-granting authority’s review and consideration
of applications for the Approvals, the right to charge any and all fees, contributions, costs,
expenses, or other amounts applicable to the Project, the power of eminent domain, the assessment
of real estate taxes, the enforcement of its bylaws and regulations, or any other such right,
authority, power, privilege, or immunity.
14.

Miscellaneous.

a.
Each of the Parties represent and warrant to the other that no brokerage fee or real
estate commission is or shall be due or owing in connection with this transaction, and each of the
Parties hereby agree to indemnify and hold the other harmless from any and all claims of any
broker or agent based on action or alleged action of the other. The provisions of this Section 14.a.
shall survive the expiration or earlier termination of this Agreement.
b.
This Agreement, the Exhibits attached hereto, the MOU, and the Proposal together
constitute the entire agreement between the Parties and no oral statements made by anyone with
regard to the transaction which is the subject of this Agreement shall be construed as a part hereof
unless the same is incorporated herein by writing.
c.
If any provision of this Agreement or application to any Party or circumstances
shall be determined by a final, unappealed ruling of any court of competent jurisdiction to be
invalid and unenforceable to any extent, the remainder of this Agreement shall not be affected
thereby, and each provision hereof shall be valid and shall be enforced to the fullest extent
permitted by law.
d.

Time is of the essence under this Agreement.

e.
No action or failure to act by any party hereto shall constitute a waiver of any right,
duty, or obligation afforded them under this Agreement nor shall such action or failure to act
constitute approval of or acquiescence in a breach hereunder, except as may be specifically agreed
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by both parties in writing. Neither party will intentionally take any action that would deprive the
other of any benefits of this Agreement.
f.
As used herein, a “Business Day” shall be any day other than a Saturday, Sunday,
or legal state holiday in the Commonwealth of Massachusetts.
g.
This Agreement shall be governed by the laws of the Commonwealth of
Massachusetts, may be executed and delivered in any number of counterparts, each of which so
executed and delivered shall be deemed to be an original and all of which shall constitute one and
the same instrument. Emailed, facsimile, or electronic signatures on this Agreement shall have
the same force and effect as an original signature. This Agreement shall not be amended or
modified except in a writing executed by both the Town and the Developer.
h.
This Agreement shall be binding upon the parties hereto and their respective
successors and assigns and shall inure to the benefit of the parties and their successors and
permitted assigns. Neither the Developer nor the Town shall have no right to assign its interest in
this Agreement without the prior written consent of the other, in its sole and absolute discretion,
except for Developer’s assignment to its financing sources as collateral for financing of the
development and construction of the Project and to an affiliate of Developer at or prior to closing
on the Ground Lease.
i.
The obligations, responsibilities, and liabilities of the Developer under this
Agreement are joint and several.
j.
Both Parties have actively participated in the drafting and negotiation of this
Agreement, and any ambiguity herein shall not be construed against either Party as drafter.
[Signature Pages Follow]
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Executed under seal as of the date first written above.

DEVELOPER:
WINCHESTER WATERFIELD MM
LLC

By: _________________________
Name: David Traggorth
Title: Manager

By: _________________________
Name: Andrew P. Consigli
Title: Manager
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TOWN OF WINCHESTER
By its Select Board

By: _________________________
Name: Beth Rudolph
Title: Acting Town Manager, duly authorized
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EXHIBIT A
Description of Property
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EXHIBIT B
SUPPLEMENTAL ESCROW AGREEMENT
We, the undersigned, do hereby jointly and severally agree that the Escrow Agent,
Fidelity National Title Insurance Company (“Escrow Agent”) shall incur no liability
whatsoever in connection with its good faith performance under this Supplemental Escrow
Agreement, and do hereby jointly and severally release and waive any claims we may have
against Escrow Agent, which may result from its performance in good faith of its function
under this agreement, including but not limited to, a delay in the electronic wire transfer of
funds. Escrow Agent shall be liable only for loss or damage caused directly by its acts of
negligence while performing as Escrow Agent under this Supplemental Escrow
Agreement.
The Escrow Agent undertakes to perform only those duties which are expressly set
forth in that certain Amended and Restated Land Development and Access Agreement
dated ____ ___, 2022, by and between The Town of Winchester and Winchester
Waterfield MM LLC (the “Agreement”) and acknowledge that these duties are purely
ministerial in nature.
The Escrow Agent shall be entitled to rely upon the authenticity of any signature
and the genuineness and validity of any writing received by Escrow Agent relating to this
Supplemental Escrow Agreement. Escrow Agent may rely upon any oral identification of
a party notifying Escrow Agent orally as to matters relating to this Supplemental Escrow
Agreement if such oral notification is permitted thereunder. Escrow Agent is not
responsible for the nature, content, validity or enforceability of any of the escrow
documents except for those documents prepared by Escrow Agent.
In the event of any disagreement between the parties hereto resulting in conflicting
instructions to, or adverse claims or demands upon the Escrow Agent with respect to the
release of the Funds or the escrow documents, the Escrow Agent may refuse to comply
with any such instruction, claim or demand so long as such disagreement shall continue
and in so refusing the Escrow Agent shall not release the escrowed funds (the “Funds”) or
the escrowed documents (the “Documents”). The Escrow Agent shall not be, or become
liable in any way for its failure or refusal to comply with any such conflicting instructions
or adverse claims or demands and it shall be entitled to continue to refrain from acting until
such conflicting instructions or adverse claims or demands (a) shall have been adjusted by
agreement and it shall have been notified in writing thereof by the parties hereto; or (b)
shall have finally been determined in a court of competent jurisdiction. In the alternative,
Escrow Agent may, but shall not be obligated to, file a suit in interpleader for a declaratory
judgment for the purpose of having the respective rights of the claimants adjudicated and
may deliver to the court the Funds and Documents.
The Escrow Agent shall be entitled to receive reimbursement as Escrow Agent of
documented reasonable attorneys' fees and other documented out-of-pocket expenses
incurred by it in the performance of its duties under this Supplemental Escrow Agreement,
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which shall be paid in equal amounts by Buyer and Seller. If the Escrow Agent's duties
and responsibilities are increased beyond the contemplated within this Supplemental
Escrow Agreement, additional compensation will be allowed as agreed upon in writing by
all of the parties hereto. Such additional compensation shall be shared equally by Buyer
and Seller.
The Escrow Agent may at its sole discretion resign by giving (30) days written
notice thereof to the parties hereto. The parties shall furnish to the Escrow Agent written
instructions for the release of the Funds and Documents. If the Escrow Agent shall not
have received such written instructions within the thirty (30) days, the Escrow Agent may
petition any court of competent jurisdiction for the appointment of a successor Escrow
Agent and upon such appointment deliver the Funds and Documents to such successor.
Costs and fees incurred by the Escrow Agent may, at the option of the Escrow Agent, be
deducted from any funds held pursuant hereto. The Escrow Agent neither approves nor
disapproves of this transaction, nor does it recommend for or against, nor does it have an
opinion as to the legality or validity of the transaction.
If the Funds is at any time attached, garnished, or levied upon under any court order or
if the payment or delivery of the Funds is stayed or enjoined by any court order, or if any order,
judgment or decree shall be made or entered by any court affecting the Funds, Escrow Agent
is authorized, in its sole discretion, to rely upon and comply with the order, writ, judgment or
decree. Escrow Agent shall not be liable to any of the parties or to any other person firm or
corporation by reason of such compliance even though the order, writ, judgment or decree may
be subsequently reversed modified, annulled, set aside or vacated.
Upon making disposition of the Funds in accordance with this Supplemental Escrow
Agreement, Escrow Agent shall be deemed fully released and discharged from any and all
duties and obligations under this Supplemental Escrow Agreement, without the need that any
other documentation be executed by Seller or Buyer.
Escrow Agent shall not be responsible for (i) any fluctuations in the interest rate
applicable to any cash held by it pursuant to or by virtue of this Agreement: (ii) the validity,
sufficiency, collectability, or legal effect of any instrument deposited with Escrow Agent.
The parties acknowledge that the funds will be deposited in an interest bearing Money
Market account at RBS Citizens Bank (“Citizens”). Furthermore, it is understood and agreed
by the parties that should Escrow Agent cease to maintain its escrow accounts with Citizens,
and establishes its escrow banking relationship with another national banking institution, that
said Funds will transferred to a similar interest bearing account at said institution.
Notwithstanding anything contained in this Agreement to the contrary, Escrow Agent
has the right (but not the obligation) to require from Seller and Buyer a written release of
liability of Escrow Agent, a written authorization to disburse the Funds, or both.
The parties hereto do hereby certify that they are aware that the Federal Deposit
Insurance Corporation ("FDIC") coverages apply only to a cumulative maximum amount of
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$250,000 for each individual depositor for all of depositor's accounts at the same or related
institution. The parties hereto further understand that certain banking instruments such as, but
not limited to, repurchase agreements and letters of credit are not covered at all by FDIC
insurance.
Further the parties hereto understand that Escrow Agent assumes no responsibility for,
nor will the parties hereto hold Escrow Agent liable for, any loss occurring which arises from
the fact that the amount of the above account may cause the aggregate amount of any individual
depositor's accounts to exceed $250,000 and that the excess amount is not insured by the
Federal Deposit Insurance Corporation or that FDIC insurance is not available on certain types
of bank instruments.
The parties to this escrow acknowledge that the maintenance of such escrow
accounts with some depository institutions may result in Escrow Agent being provided
with an array of bank services, accommodations or other benefits by the depository
institution. Escrow Holder or its affiliates also may elect to enter into other business
transactions with or obtain loans for investment or other purposes from the depository
institution. All such services, accommodations and other benefits shall accrue to Escrow
Agent, and Escrow Agent shall have no obligation to account to the parties to the escrow
for the value of such services, accommodations or other benefits.
The parties acknowledge and agree that this Supplemental Escrow Agreement shall
supersede that certain Supplemental Escrow Agreement between the parties dated May 10,
2021. In the event of any inconsistency between the terms and provisions of the Agreement
and this Supplemental Escrow Agreement, the terms and provisions of this Supplemental
Escrow Agreement shall control.
[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties have executed this Supplemental Escrow
Agreement as of _____ ____, 2022.

ESCROW AGENT:
FIDELITY NATIONAL TITLE INSURANCE COMPANY
By:
Name: ___________________________
Title: _____________________________
File : _____________________________

TOWN:
TOWN OF WINCHESTER

By: ________________________
Name: Beth Rudolph
Title: Acting Town Manager

DEVELOPER:
WINCHESTER WATERFIELD MM LLC,
a Massachusetts limited liability company

By: _________________________
Name: David Traggorth
Title: Manager

By: __________________________
Name: Andrew P. Consigli
Title: Manager
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EXHIBIT C
GROUND LEASE
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DRAFT: NOT FOR EXECUTION
GROUND LEASE
This Ground Lease (the “Lease”) is executed as of [__________] [___], 202___ (the “Execution
Date”), by and between the TOWN OF WINCHESTER, acting by and through its Select Board,
a municipal corporation of the Commonwealth of Massachusetts (the “Landlord”), with offices
located at 71 Mount Vernon Street, Winchester, Massachusetts 01890 and [WINCHESTER
WATERFIELD TENANT ENTITY], a Massachusetts limited liability company with a mailing
address of [__________________] (the “Tenant”).
BACKGROUND
Pursuant to that certain Land Development and Access Agreement by and between the
parties dated as of May ___, 2022 (the “LDA”) requiring a ground lease of the Premises (as defined
in Section 1.1 below) and redevelopment of the Premises (as defined below) consisting of
construction of not less than sixty (60) mixed-income residential rental units together with
approximately 119 parking spaces, including approximately 48 private parking spaces and not less
than 71 public parking spaces, consisting of below-grade private and public parking and open
space (the “Project”), as set forth in that certain Waterfield Property Development Proposal dated
August 31, 2020, as supplemented by that certain Letter dated March 2, 2022 (the “Proposal”)
under the specific terms and conditions described herein. [NTD: Recitals to be revised and
expanded to reflect final project, permitting, and financing sources at lease closing.]
Landlord and Tenant now agree as follows:
ARTICLE 1 - PREMISES.
1.1
Lease of Premises. Landlord, for and in consideration of the covenants and
agreements hereinafter contained on the part of Tenant to be paid, kept and performed, hereby
leases to Tenant, and Tenant hereby leases from Landlord, for the Term (as defined in Section 2.1
below) and upon the terms and conditions set forth herein, the following described premises:
Those certain parcels of land located off Waterfield Road in Winchester, Massachusetts
identified as Assessor's Parcels 9-148, 9-175, and 9-150, collectively containing approximately
43,389 square feet of land (the “Land”), together with the improvements thereon (the “Existing
Improvements”), and more particularly described in Exhibit A attached hereto and made a part
hereof. Any subsequent expansion of the Existing Improvements or any new structures or
improvements hereafter constructed on the Land, shall be hereinafter referred to as the
“Improvements.” The Land plus the Improvements as the same may exist from time to time shall
be hereinafter referred to as the “Premises”. The Premises are subject to and with the benefit of
all matters of record (the “Permitted Encumbrances”) including easements, rights, privileges,
licenses, covenants and other matters that benefit or burden the Land or the Improvements or the
use or occupancy of the Land or the Improvements, which Permitted Encumbrances are set forth
on Exhibit B attached hereto and made a part hereof.
1.2
Reserved Rights. Upon reasonable prior written notice (not to be less than two (2)
days) to Tenant and subject in all events to the rights and conditions of any such entry imposed
pursuant to any applicable sublease, including, without limitation, residential subleases, Landlord
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shall have the right during normal business hours to access and enter upon the Premises for the
purposes of inspection and exercising any right expressly reserved to Landlord by this Lease,
including without limitation Landlord’s rights to self-help pursuant to Section 18.21 below
(provided that any grace, notice and/or cure periods applicable thereto have run).
1.3
Condition of the Premises. Tenant acknowledges that it has leased the Premises
and after a full and complete examination of the Premises, including, without limitation, legal title,
any subsurface conditions, the presence of any Hazardous Materials (as defined in Section 11.4
below [and as shown in the Phase I/Phase II Environmental Site Assessment provided by _____]
(the “Environmental Report”), located on, in or under the Premises as of the Execution Date,
and accepts the same in the same condition in which they or any part thereof now are as of the
Execution Date, and except as otherwise expressly provided in this Lease, waives all rights to
object to the existing condition thereof and assumes all risks in connection therewith, without any
representation or warranty, express or implied, in fact or by law, on the part of Landlord, and
without recourse to Landlord.
1.4
Title. Tenant acknowledges that as of the Execution Date it has obtained a
commitment for a leasehold owner’s title insurance policy with respect to the Premises and that
Tenant is solely responsible for curing any title defects identified by such title insurance
commitment which may be necessary for the financing, development, completion, use or
occupancy of the Premises; provided, however that Landlord agrees to (a) discharge any monetary
liens placed upon the property by Landlord, (b) deliver the Premises free and clear of any tenant,
occupant, licensee, or invitee of Landlord; and (c) satisfy those reasonable requirements imposed
by the title company which are typically satisfied by ground landlords as to leasehold title
insurance policies, including without limitation, proof of authority of Landlord to execute this
Lease and like matters.
ARTICLE 2 - TERM.
2.1
Term. The initial term of this Lease shall be ninety-nine (99) years (the “Term”),
and shall commence on Execution Date (the “Commencement Date”) and, unless earlier
terminated in accordance with the provisions hereof, end on the last day of the last full month
immediately preceding the 99th anniversary of the Commencement Date (the “Termination
Date”).
ARTICLE 3- TENANT’S IMPROVEMENTS
3.1

Improvements.

Tenant shall, at its sole cost and expense, perform the following:
(a)
the demolition of all existing improvements on the Premises, including the
Chamber of Commerce Building, if any, to the extent required for the construction of the
Improvements, and the removal and disposal of all debris resulting therefrom, in accordance with
all applicable Legal Requirements (as such term is defined herein);
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(b)
the construction on the Premises of a [4-story] building (including, without
limitation, all building systems and facilities, structural elements and fixtures related to the
operation or maintenance of such building) containing approximately [______] square feet of gross
floor area (the “Building”) along with approximately 119 parking spaces, consisting of
approximately 48 private parking spaces (the “Private Parking”) and not less than 71 public
parking spaces (the “Public Parking”, together with the Private Parking, the “Parking”), as
further described in the Proposal, all as further set forth in the final plans and specifications for the
construction of the Improvements, as approved by Landlord and delivered to Landlord prior to the
Commencement Date (the “Final Plans and Specifications”), a copy of which shall be attached
hereto as Exhibit C;
(c)
the construction of any related improvements and site work on the Land
described in the Final Plans and Specifications, including, without limitation, utility lines; access
ways and driveways; sidewalks; stormwater management systems; loading facilities; site lighting;
and access control gates, fencing, guard shack, and other security infrastructure;
(d)
the construction of any improvements required by the Massachusetts Water
Resources Authority (“MWRA”) to that certain underground sewer line running through the
Premises, which sewer line is owned by the MWRA;
(e)
the construction of related improvements located wholly or partially outside
of the Premises, if any, including, without limitation, a stormwater management system; roadway
connections; utility lines and utility connections; and all other infrastructure improvements,
repairs, relocations and upgrades as necessary to develop the Premises for the Permitted Uses
(collectively, the “Off-Site Improvements”); and
(f)
the performance of all mitigation measures, including without limitation
any off-site mitigation measures required by any governmental authority issuing any Approvals or
any other permits required in conjunction with the construction of the Improvements.
For the purpose of this Lease, the term “Approvals” shall mean any permits, approvals,
licenses, orders, conditions, decisions, rezonings, transfers of development rights to or from the
Premises, actions of any governmental authority, or similar governmental or quasi-governmental
rights and privileges allowing or facilitating any use, operation, construction, reconstruction or
maintenance consistent with the terms of this Lease.
For the purposes of this Lease, the term “Improvements” or “Project” shall mean and
include (i) the buildings and improvements described in clauses (b) – (f) of this Section 3.1, (ii) all
buildings or structures hereafter erected on the Premises from time to time, and (iii) all expansions,
alterations, additions, improvements and other modifications to any Improvements.
The Improvements (except for the Off-Site Improvements) shall be constructed wholly
within the lot lines of the Premises. Except as otherwise provided herein and in the Final Plans
and Specifications, the Building shall be a complete self-contained unit with independent facilities
of its own and shall not be tied into or have any physical connection with any structure located off
of the Land. Tenant’s Improvements shall be constructed in accordance with this Article 3 and
the Final Plans and Specifications (it being agreed by Tenant that any changes to the Final Plans
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and Specifications must be approved by Landlord in advance), in a good, first class and
workmanlike manner and in compliance with all Legal Requirements.
Landlord shall, from time to time upon written request of Tenant and/or any Permitted
Leasehold Mortgagee (as defined herein), grant and convey or join with Tenant in granting and
conveying any and all easements, interests and/or dedications which are necessary to transfer or
dedicate any utilities or other infrastructure now existing or hereafter constructed on, under or over
the Premises or serving the Premises in order to carry out the Project, to appropriate public
authorities or utility companies, and will, from time to time, do such other things, take such other
actions and enter into any and all agreements which are necessary in furtherance of the foregoing,
subject to Landlord’s reasonable determination that such actions do not harm the interests of the
Town and subject to Landlord obtaining any required municipal approvals for such easements,
interests and/or dedications. Landlord agrees to respond as promptly as is practicable to each
request by Tenant for such easements, interest and/or dedications. Tenant agrees that it shall
reimburse Landlord, within thirty (30) days after receipt of a written invoice therefor, for all
reasonable third-party out-of-pocket costs and expenses incurred by Landlord in connection with
the actions taken pursuant to this Section 3.1.
All provisions of this Article 3 shall apply to the permitting, financing, design and
construction of all Improvements (including, without limitation, Major Alterations) unless
otherwise expressly provided in this Article 3.
3.2
Development Schedule. Subject in all cases to delays due to Force Majeure
Events, as defined herein, to the extent provided in Section 18.20, the anticipated schedule (the
“Development Schedule”) for the development of the Project, including, without limitation, dates
for the projected Construction Commencement Date and the Final Completion Date, is attached
hereto as Exhibit D. Both Tenant and Landlord acknowledge that the Development Schedule is
of critical importance and agree to use reasonable efforts to cooperate with each other in order to
maintain this schedule. Tenant agrees that it shall use diligent, commercially reasonable efforts to
meet the milestone dates set forth in the Development Schedule as the same may be modified from
time to time with Landlord’s approval, which approval shall not be unreasonably withheld,
conditioned, or delayed.
Subject to delays due to Force Majeure Events to the extent provided in Section 18.20, if
Tenant fails to meet the milestone dates for the Construction Commencement Date or the Final
Completion Date, and thereafter either: (i) fails to provide to Landlord, within thirty (30) days after
Landlord provides written notice of such failure to Tenant, either (A) a written action plan by
which it will bring itself into compliance with the Development Schedule, or (B) a proposed
modification to the Development Schedule, which action plan or modification to the Development
Schedule shall be subject to the written approval of Landlord, which shall not be unreasonably
withheld, conditioned, or delayed, or (ii) having obtained Landlord’s written approval of such an
action plan or modification to the Development Schedule (which action plan or modification
Tenant may request as frequently as reasonably necessary), Tenant thereafter fails to perform in
accordance therewith, such failure on the part of Tenant shall constitute an Event of Default
without further notice to Tenant, and Landlord shall be entitled to exercise all rights and remedies
available to Landlord under this Lease or otherwise with respect thereto.
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Subject to delays due to Force Majeure Events to the extent provided in Section 18.20,
Tenant shall commence construction of the Improvements and shall use diligent efforts to achieve
Final Completion (as defined herein) of the Improvements within twenty-four (24) months after
the Commencement Date, provided that as long as Tenant is diligently pursuing such Final
Completion, Tenant shall have the right to extend the period for completion of construction of the
Improvements for one period of up to three (3) months (the “Outside Completion Date”) by
giving written notice to Landlord prior to the end of such twenty-four (24) months after the
Commencement Date.
For the purposes of this Lease, construction of the Improvements shall be deemed to have
“commenced” upon the commencement of actual physical work (including, without limitation,
building demolition or site work) on the Premises or any portion thereof pursuant to a demolition
permit or a building permit (which may be a foundation or partial building permit) for the
construction of the Improvements, and the date on which such commencement occurs shall be
referred to herein as the “Construction Commencement Date.” Tenant shall use diligent and
continuous efforts in good faith to obtain all Approvals required for the construction of all of the
Improvements in accordance with the Final Plans and Specifications. For the purposes of this
Lease, “Final Completion” of all Improvements will be deemed to have occurred upon the date
of final completion, as determined by the issuance of a Certificate of Occupancy for the first unit
of the Building.
If Tenant fails to meet Final Completion of all Improvements by the Outside Completion
Date, as the same may have been previously amended in accordance with this Section 3.2, it shall
constitute an Event of Default without further notice to Tenant and Landlord shall be entitled to
exercise all rights and remedies available to Landlord under this Lease or otherwise with respect
to such an Event of Default.
Tenant shall, from time to time, at reasonable intervals and as circumstances warrant, but
in no event less than every two (2) months after the Construction Commencement Date, keep
Landlord fully and currently advised (by meetings, conference calls, written memoranda, and/or
other methods as requested by Landlord) of the status of Tenant’s progress in meeting the terms
and provisions of this Lease and the status of construction.
3.3
Ownership. During the Term, the Improvements shall be vested in the Tenant for
all purposes, including, without limitation, federal and state tax purposes, and the Tenant shall be
entitled to any depreciation deductions and investment tax credits thereon for income tax purposes
and for all other benefits under federal and state tax law. Upon the expiration or earlier termination
of this Lease, title to the Improvements shall immediately vest in Landlord and shall be surrendered
at that time in accordance with Section 15.1 below.
3.4
Manner of Construction. Tenant shall perform or cause to be performed all
construction in a good and workmanlike manner, in compliance with applicable Legal
Requirements (as such term is defined herein) and good engineering and construction practices.
During Tenant’s performance of construction of the Project, consistent with applicable Legal
Requirements, Tenant shall take or cause to be taken commercially reasonable measures to (i)
minimize dust, noise and construction traffic, (ii) minimize any damage, disruption or
inconvenience caused by the construction, and (iii) make adequate provision for the safety and
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convenience of all persons affected thereby and, if applicable, to properly police same. Dust, noise
and other effects of such work shall be controlled using commercially accepted methods
customarily utilized in order to control deleterious effects associated with similar construction
projects in areas similar to the Premises. Tenant shall pay (or cause to be paid) all costs and
expenses associated with any work (including, without limitation, all architectural, engineering,
construction, legal and consultant fees and costs) and shall defend, indemnify and hold Landlord
Parties (as defined in Section 7.13 below) harmless from and against any and all claims, damages,
losses, penalties, costs, expenses and fees (including without limitation reasonable legal fees)
attributable to the performance of any work, to the extent that any such losses, penalties, costs,
expenses accrued during the Term of this Lease.
3.5
Sustainability. It is the mutual intention of Landlord and Tenant that any and all
building(s) on the Premises hereafter constructed, re-constructed, altered or modified be developed
in accordance with Passive House design principles. The Project will incorporate sustainable
measures into the design including but not limited to: all-electric mechanical systems, on-site solar,
low VOC materials, improved insulation and air-tightness, and increased use of permeable
surfaces to improve stormwater management.
3.6

Tenant’s Responsibility to Discharge Liens.

(a)
Notice is hereby given that Landlord shall not be liable for any work
performed on or for any materials delivered to the Premises for Tenant or any subtenant and that
no mechanics’, materialmen’s, or other lien for such work or materials shall attach to the interest
of Landlord. If any mechanic’s, laborer’s or materialman’s lien shall at any time during the Term,
be recorded or filed against the Premises, the underlying fee, or any part thereof with respect to
the performance of any labor or the furnishing of any materials to, by or for Tenant or anyone
claiming by, through or under Tenant, Tenant, within thirty (30) days after receipt of notice of the
recording or filing thereof, shall cause the same to be discharged of record by payment, deposit,
bond, order of a court of competent jurisdiction or otherwise. If Tenant shall fail to cause such
lien to be discharged within the period aforesaid, then, in addition to any other right or remedy,
Landlord may, but shall not be obligated to, discharge the same either by paying the amount
claimed to be due or by procuring the discharge of such lien by deposit or by bonding proceedings.
Any amount so paid by Landlord and all costs and expenses reasonably incurred by Landlord in
connection therewith, together with interest at an annual rate equal to the prime rate of interest
reported from time-to-time in the Wall Street Journal or any successor publication plus five (5)
percentage points, but in no event greater than the highest rate of interest permitted by law (the
“Default Rate”), from the respective dates of Landlord’s making of the payment or incurring of
the cost and expense until paid in full, shall constitute Additional Rent (as defined in Section 4.2
below) under this Lease and shall be paid by Tenant to Landlord on demand.
(b)
Notwithstanding the foregoing, Tenant may contest, in good faith by
appropriate proceedings, at Tenant’s sole expense, the amount or validity in whole or in part of
any mechanic’s, laborer’s or materialman’s lien, and may defer the discharge of record thereof,
provided that:
(i)
Tenant shall provide Landlord with security reasonably satisfactory
to Landlord or shall bond over to assure payment of contested items;
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(ii)
Tenant shall promptly pay or shall bond over such contested item or
items if the protection of the Premises or of Landlord’s interest therein from any lien or claim shall,
in the reasonable judgment of Landlord, require such payment;
(iii)
Landlord shall not be required to join in any proceedings referred to
herein unless the provisions of any law, rule or regulation at the time in effect shall require that
such proceedings be brought by or in the name of Landlord. Landlord shall not be subjected to any
liability for the payment of any loss, costs or expenses in connection with any such proceedings,
and Tenant shall defend, indemnify and save Landlord Parties harmless from and against any such
loss, costs and expenses; and,
(iv)
Notwithstanding the provisions of Subsection (iii) above, Landlord
shall not be required to join in or become a party, nominal or otherwise, to any proceeding in which
it will oppose Landlord or any agency or subdivision thereof nor shall Landlord be required in
connection with any such proceeding or otherwise to oppose in any way any policy previously
established by Landlord nor to take any position inconsistent with a position previously taken and
made public by Landlord.
Subject to the foregoing, and without cost to it, Landlord shall promptly execute and deliver
any reasonable documents which may be necessary to permit Tenant so to contest any such lien
and shall further cooperate with Tenant in such contest, as Tenant may from time-to-time
reasonably request.
3.7
No Consent; No Landlord-related Liens on Fee Interest. Nothing contained in
this Lease shall be deemed or construed in any way as constituting the consent to payment or
request of Landlord, express or implied, by inference or otherwise, to any contractor,
subcontractor, laborer or materialman for the performance of any labor or the furnishing of any
materials for any specific improvement, alteration to, or repair of the Premises or any part thereof.
Landlord hereby agrees that it shall not create any liens or encumbrances on Landlord’s fee interest
in the Premises without the consent of the Tenant.
3.8
Changes to Plans. If Tenant desires to modify any portion of the Final Plans and
Specifications in any material respect, Tenant shall submit any such proposed modifications to
Landlord for Landlord’s approval. Within thirty (30) days of its receipt of the proposed
modifications, Landlord shall notify Tenant in writing with reasonable specificity of any material
inconsistencies to which Landlord reasonably objects between such modification and the Final
Plans and Specifications previously approved by Landlord. If Landlord has objected in writing to
Tenant’s requested modifications, Tenant shall submit to Landlord revised modifications to the
Final Plans and Specifications to meet Landlord’s reasonable objections (which revised
modifications to the Final Plans and Specifications shall be reviewed as hereinabove provided).
3.9
Landlord’s Right to Use Final Plans and Specifications. Prior to the
Construction Commencement Date, Tenant shall deliver to Landlord an agreement or agreements
in form and substance reasonably satisfactory to Landlord, executed by the architect/engineer(s)
who prepared any portion of the Final Plans and Specifications, permitting Landlord or any party
designated by Landlord, without additional payment (beyond that specified to be paid by Tenant
in the applicable contract between Tenant and each such architect/engineer), to use the Final Plans
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and Specifications and any other plans and specifications delivered to Tenant to complete the
Improvements if Tenant should fail to do so. If, at any other time during the Term, Tenant engages
any additional or replacement architect/engineer in connection with the Improvements, Tenant
shall notify Landlord and, if Landlord so requests, Tenant shall furnish a similar agreement to
Landlord prior to commencement of work by such architect/engineer. Landlord hereby agrees, for
the benefit of such architect/engineer, by accepting such plans, that Landlord will use them only
for completion of the Improvements.
3.10 Landlord’s Cooperation on Required Approvals. Landlord, without any thirdparty cost to it, shall promptly execute and deliver any reasonable documents which may be
necessary to maintain any required Approvals and shall further cooperate with Tenant in
maintaining any required Approvals, as Tenant may from time to time reasonably request. Tenant
acknowledges and agrees that Landlord cannot guarantee that any required Approvals shall be
maintained, and Landlord shall not incur any liability for Tenant’s failure to maintain any required
Approval.
3.11 Completion Security. Prior to the Construction Commencement Date, and
thereafter as required by Landlord prior to the commencement of work on any Alterations during
the Term of this Lease or prior to construction of any Off-Site Improvements, Tenant shall deliver
to Landlord, in form and substance reasonably satisfactory to Landlord, one of the following (at
Tenant’s election):
(a)

Completion guaranty from a guarantor reasonably acceptable to Landlord;

or
(b)
Commercially reasonable Payment and Performance Bonds together with a
multiple-obligee rider naming Landlord as an additional obligee provided by Tenant’s
general contractor in the full amount of the construction contract for the Improvements,
any Alterations, or any Off-Site Improvements; or
(c)
Such other security or credit facility reasonably acceptable to Landlord to
ensure the timely completion of the Improvements.
3.12 Public Parking Management and Maintenance. Tenant shall be responsible for
the day-to-day management, maintenance, repair, and/or replacement, of the Public Parking and
shall set reasonable rules and regulations with respect to the public’s access and use thereof, subject
to the Town’s reasonable review and approval.
ARTICLE 4 - RENT
4.1

Base Rent.

(a)
On the Commencement Date Tenant shall pay to Landlord, without notice
or demand, One Million Dollars ($1,000,000.00) (the “Base Rent”).
(b)
Commencing on the Commencement Date and continuing in installments
semi-annually thereafter until paid in full, Tenant shall pay to Landlord, without notice or demand,
and except as otherwise explicitly provided for in this Lease, without offset or deduction, payoff
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rent in the aggregate amount of $500,000.00 (the “Payoff Rent”). The Payoff Rent shall be paid
in an amount equal to eight percent (8%) of free cash flow of Tenant available at each installment
date after payment of its Operating Expenses (as defined below), provided however, that Payoff
Rent shall be paid pari passu with payment of the Tenant’s equity. Landlord and Tenant agree that
for federal and state tax purposes, Payoff Rent shall be deemed to be rent payable for leased land,
subject to the provisions of Section 4.6, below.
(c)
Commencing after the Tenant’s first Fiscal Year after Final Completion and
continuing semi-annually thereafter (“Percentage Rent Commencement Date”), in addition to
Payoff Rent, Tenant shall also pay an amount equal to fifteen percent (15%) of Net Operating
Revenue (as such term is defined below), if any, for each such fiscal year (the “Percentage Rent”),
which Percentage Rent shall be due and payable, in arrears, within thirty (30) days after the end of
the Fiscal Half Year with respect to which such payment is due. For purposes of this provision,
“Net Operating Revenue” shall mean with respect to any period, the sum of the Project’s gross
revenues less the sum of (i) Operating Expenses (defined below), (ii) debt service, (iii) a priority
return of eight percent (8%) of Tenant’s equity, and (iv) Payoff Rent. Net Operating Revenue shall
be determined separately for each Fiscal Year. For purposes of this section, “Operating
Expenses” shall mean all the costs and expenses of any type incurred for the following expenses:
taxes, administrative expenditures, maintenance expenditures, insurance premiums, utilities,
contributions to required reserves, asset management fees, and management fees at market rate for
Middlesex County, but excluding cost recovery deductions, other noncash charges, fees required
to be paid only to the extent of Net Operating Revenues, and cash distributions to members. The
Percentage Rent amounts, if any, shall be evidenced by current audited financial statements,
reasonably acceptable to the Landlord. For purposes of this section “Fiscal Half Year” shall mean
each sixth (6)-month period that starts on the first day of January and July and ends on the last day
of June and December during the Term, including any partial Fiscal Half Year if the Term does
not commence on the first day of a Fiscal Half Year and expire or terminate on the last day of a
Fiscal Half Year. Landlord and Tenant agree that for federal and state tax purposes, Percentage
Rent shall be deemed to be rent payable for leased land, subject to the provisions of Section 4.6,
below.
4.2
Additional Rent. In addition to Payoff Rent and Percentage Rent, as applicable,
except as otherwise expressly provided for in this Lease, commencing on the Commencement
Date, Tenant shall pay any fee, charge or other amount required to be paid by Tenant to Landlord
under this Lease as additional rent (“Additional Rent”). Payoff Rent or Percentage Rent, as
applicable, Additional Rent and Capital Event Rent (collectively, “Rent”) shall be paid without
counterclaim, notice, demand, abatement or offset at Landlord’s address set out in Section 18.2. It
is the intention of the parties that the Rent payable hereunder shall be net to Landlord.
4.3
Late Payments. Any payment of Rent due hereunder not paid when due shall bear
interest at the Default Rate if not paid to Landlord within seven (7) days of its due date calculated
from the date such sum was first due to Landlord (each occurrence shall hereinafter be referred to
as a “Late Payment”).
4.4
Annual Reporting. For each full Fiscal Year from and after the Percentage Rent
Commencement Date included in the Term, without notice or demand and within ninety (90) days
after the end of each such Fiscal Year, Tenant shall deliver to Landlord a statement setting forth
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the aggregate Net Operating Revenue with respect to the preceding lease year, with such annual
statement to be prepared by an unaffiliated third-party certified public accounting firm reasonably
acceptable to Landlord and certified by Tenant and such accounting firm as correct.
4.5
Audit Rights. Landlord, its agents and accountants, shall have the right, upon
reasonable prior notice, to make any examination or audit of Tenant’s books and records pertaining
to the Premises and to the calculation of Rent and any other amounts coming due under this Lease
(such books and records being herein the “Books and Records”) that Landlord may desire at any
time during business hours. Such right of inspection and audit may be exercised at any time within
three (3) years after receipt by Landlord of the Tenant’s financial statements for the rent year to
which such Books and Records relate, and Tenant shall maintain all such Books and Records for
at least such period of time and, if any dispute between the Parties has arisen and remains
unresolved at the expiration of such period of time, for such further period of time until resolution
of such dispute. Tenant will make such Books and Records available to Landlord within three (3)
business days of Landlord’s request. Landlord recognizes that any data contained in such books
and records shall constitute important business records and trade secrets of Tenant and therefore
agrees to treat such information as confidential except as necessary to enforce any provisions of
this Lease or as otherwise required by applicable Law. If such audit discloses an underpayment by
Tenant of Rent in any year, or any underpayment by Tenant of any Percentage Rent, Tenant shall
promptly pay such liability, together with interest thereon at the Default Rate from the time such
payment should have been made. In the case of any underpayment of Percentage Rent exceeding
three percent (3%), Tenant shall, in addition, promptly pay the cost of Landlord’s audit, otherwise
Landlord shall bear the cost of any such audit.
4.6
Subordination of Payoff Rent and Percentage Rent. For purposes of this Lease,
“Subordinated Rent” shall mean Payoff Rent and Percentage Rent. Landlord and Tenant hereby
agree that, if there shall occur a foreclosure by the senior Permitted Leasehold Mortgagee or an
assignment of the leasehold estate by the senior Permitted Leasehold Mortgagee after a default in
any payment due under such Permitted Leasehold Mortgage, then from and after such event
occurs, the senior Permitted Leasehold Mortgagee and its successors or assigns shall have no
obligation whatsoever to pay Subordinated Rent accrued as of such date, except in the event of a
Capital Event (as such term is defined in Section 12.4 herein) and only to the extent that proceeds
are available, and any failure then existing to pay such previously accrued Subordinated Rent shall
no longer constitute grounds for Landlord to terminate this Lease.
ARTICLE 5 - TAXES AND UTILITIES
5.1
Impositions. Tenant shall pay or cause to be paid as Additional Rent, before any
fine, penalty, interest or cost may be added thereto for the non-payment thereof, all taxes,
assessments, special use or assessment district taxes, water and sewer charges, excises, levies,
license and permit fees and all other governmental charges of any kind and nature which during
the Term may be assessed, levied, imposed upon or become due with respect to, or become a lien
on the Premises or the leasehold, or any part thereof, or any appurtenance thereto, and payments
in lieu of such taxes, assessments, charges or fees, whether such charges are made directly to
Tenant or through or in the name of Landlord. All such charges shall be referred to herein as
“Impositions.” Tenant shall have the right, at its own expense, to contest or object to the amount
or validity of any Imposition but shall not withhold payment of any Impositions while any such
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contest or objection is pending. Tenant, upon request of Landlord, shall furnish to Landlord within
thirty (30) days of the date when any Imposition would become delinquent, official receipts of the
appropriate taxing authority, or other evidence reasonably satisfactory to Landlord, evidencing
payment thereof.
5.2
Personal Property Taxes. Tenant shall pay, or cause its subtenants to pay,
promptly when due all taxes which may be imposed upon personal property (including fixtures
taxed as personal property) in, on or within the Premises directly to the Town of Winchester Tax
Collector.
5.3
Utilities.
Tenant shall pay when due, or shall cause its subtenants to pay,
directly to the utility provider, all charges by any public authority or utility for water, electricity,
telephone, gas, sewer and other services supplied or rendered to the Premises, and service
inspections made therefor, whether called charge, rate, tax, betterment, assessment, fee or
otherwise and whether such charges are made directly to Tenant or through or in the name of
Landlord (“Utility Charges”).
5.4
No Liability of Landlord. The Tenant shall be solely responsible for procuring
and maintaining any facilities or services of any kind whatsoever during the Term, such as, but not
limited to, water, sewer, steam, heat, gas, hot water, electricity, light and power. Landlord makes
no representation or warranty that existing sources of supply, distribution points or utilities are
adequate or sufficient to supply the Improvements, and Landlord as landlord under this Lease shall
not be required to furnish to Tenant any facilities or services of any kind whatsoever during the
Term, such as, but not limited to water, steam, sewer, heat, gas, hot water, electricity, light and
power.
ARTICLE 6 - REPAIRS AND MAINTENANCE
6.1
Repair and Maintenance. Throughout the Term of this Lease, Tenant, at its sole
cost and expense, shall keep (or cause to be kept) the Premises (including without limitation all
Improvements, subject to Tenant’s rights to undertake the Project or any Alterations (as defined
below) thereof) and all roadways, parking lots, sidewalks (and associated drainage systems), curbs,
landscaped areas, lighting, fences and entranceways thereof in good order and condition (except
for reasonable wear and tear and damage from a Taking (as defined in Article 10) or from fire or
other casualty after the last repair, replacement, restoration or renewal required to be made by
Tenant pursuant to its obligations hereunder), and shall make all necessary repairs thereto, interior
and exterior, structural and non-structural, ordinary and extraordinary, and foreseen and
unforeseen in order to keep the Premises in safe, clean and sanitary condition throughout the Term.
Without limitation, Tenant shall keep (or cause to be kept) the common driveway shown as
“Easement-Book 9302 Page 432” in Exhibit E attached hereto and made a part hereof (the
“Common Driveway”), lighting, parking lots and sidewalks (and associated drainage systems) of
the Premises in good order and condition and shall be responsible for removing ice and snow
therefrom. Tenant shall keep (or cause to be kept) the Premises free of accumulations of dirt and
rubbish, and shall use all reasonable precautions to prevent waste to the Premises. [Tenant shall
not cause any nuisance, as determined by a court of competent jurisdiction, in or from the
Premises.][NTD: Final language to be discussed.] Tenant shall ensure that the access to and from
the Common Driveway remains unobstructed during the Term. During the Term, Landlord shall
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be permitted to promulgate in writing additional commercially reasonable maintenance obligations
with respect to the Premises for Tenant. Tenant shall comply with such additional maintenance
obligations provided that it receives fifteen (15) days advance written notice of any such additional
obligations. For the avoidance of doubt, Tenant’s repair and maintenance obligations hereunder
shall not extend to any property of the Massachusetts Bay Transportation Authority.
6.2
No Obligation of Landlord. Landlord shall in no event be required to complete
construction of all or any part of the Improvements or any other improvements on the Premises or
elsewhere, if Tenant should fail to complete the same for any reason, Landlord shall in no event
be required to maintain or repair or to make any alterations, rebuildings, replacements, changes,
additions or improvements on or off the Premises during the Term. Without limitation of the
foregoing, Landlord shall not be liable for any loss, damage or injury of whatever kind caused by,
resulting from, or in connection with (i) the supply or interruption of water, gas, electric current,
oil, telephone service or any other utilities to the Premises, (ii) water, rain or snow which may leak
or flow from any street, utility line or surface or subsurface area or from any part of the Premises,
(iii) other leakage from pipes, appliances, sewer or plumbing works therein or from any other
place, or (iv) for interference with air, light or other similar interests by anybody or caused by any
public or quasi-public work.
6.3
Tenant’s Responsibility to Comply with Laws Involving Health and Safety.
Should any federal, state, regional, district or municipal agency determine that the Premises are in
violation of any health, safety, building, environmental law, regulation or code Tenant shall
remedy (or cause to be remedied) said violation within the time prescribed by the applicable
governmental agency.
6.4
Alterations. Tenant shall have the right to make alterations, decorations,
installations, removals, additions and/or improvements to the Project (collectively, “Alterations”)
individually or collectively that do not constitute a Material Alteration (as defined below) to (i)
the interior of the Project, without the prior written consent of the Landlord, and (ii) upon thirty
(30) days’ written notice to the Landlord to the exterior of the Project with the Landlord’s prior
written consent, which shall not be unreasonably withheld, conditioned or delayed. Each Alteration
that constitutes a Material Alteration shall require the Landlord’s prior written consent. The
Landlord agrees to respond to any request for approval of Alterations within thirty (30) days after
receipt thereof. The Landlord’s failure to respond in writing within such thirty (30) day period for
approval of such Alterations shall be deemed an approval of such Alterations for all purposes,
provided that the Tenant has delivered to the Landlord a further request for approval with a
statement in large, all-caps type reminding the Landlord of such obligation to respond and if the
Landlord fails to respond within fifteen (15) days after the transmittal of such notice, Tenant shall
(A) perform all Alterations at Tenant’s sole cost and expense, (B) procure or cause others to
procure on its behalf all necessary Approvals before undertaking any work, and (C) perform all
Alterations in compliance with all federal, state, municipal and local laws, codes, ordinances, rules
and regulations of federal, state, regional, local or municipal governmental authorities, agencies or
subdivisions, committees, associations or other regulatory committees, agencies or governing
bodies having jurisdiction over the Premises, the Project, the Landlord or the Tenant, including
both statutory and common law and hazardous waste rules and regulations (“Applicable Law”),
and in a good and workmanlike manner, employing materials of good quality, and (D) cause
contractors employed by Tenant to (1) carry Worker’s Compensation Insurance in accordance with
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statutory requirements, (2) carry Automobile Liability Insurance and Commercial General
Liability Insurance naming the Landlord as an additional insured, and covering such contractors
on or about the Premises in the amounts stated in the Lease, and (3) submit insurance certificates
evidencing such coverage to the Landlord upon the Landlord’s request. Landlord’s approval shall
not be deemed a grant of any other permit or approval required by a board, committee, or officer
of Landlord under any Applicable Law. For purposes hereof, “Material Alteration” shall mean
any proposed change that (i) requires new approvals or amendments to the existing approvals; (ii)
alters the total number, type or affordability breakdown of residential units from those identified
in the Proposal; (iii) results in a violation of Applicable Laws, (iv) allows for a use other than a
Permitted Uses; (iv) materially and adversely affects the structural integrity of the Project, (v)
involves any material change to exterior features of the Project, or (vi) results in the loss of any
Public Parking spaces. For the avoidance of doubt, painting and interior redecorating, ordinary
repair, maintenance, and replacement of Project systems and landscaping shall not be a Material
Alteration.
Tenant hereby agrees to hold the Landlord harmless from any and all liabilities of every
kind and description which may arise out of or be connected in any way with said demolition,
alterations or additions, and to pay or discharge promptly any contractor’s, mechanic’s or
materialman’s lien which may be recorded against the Land or the Improvements.
ARTICLE 7- INSURANCE AND INDEMNITY
7.1
Property Insurance. During the Term, Tenant, at its sole cost and expense, shall
keep in full force and effect property casualty insurance on the Improvements and other property
installed or used in, on or about any Improvement (excluding any leasehold improvements,
furniture, fixtures, equipment, personal property and inventory of any subtenants) in amounts
sufficient at all times to prevent Landlord or Tenant from becoming a co-insurer under the
provisions of applicable policies of insurance, but, in any event, at least equal to the full
replacement cost thereof (exclusive of cost of excavations, foundations and footings), without
deduction for depreciation, against all risks of direct physical loss or damage as may from timeto-time be included within the definition of a “Special Cause of Loss” form policy or its then
commercially available equivalent and extended to include coverage against earthquake, earth
movement, flood (including back-up of sewers and drains), sprinkler leakage, breakdown of
boilers, machinery and electrical equipment, lightning, wind storm, hail, explosion, riot, civil
commotion, aircraft, vehicles, smoke and demolition, all to the extent commercially available.
Tenant may maintain commercially reasonable deductibles. Such insurance also shall cover
increased cost of construction, demolition and debris removal coverage, and contingent liability
arising out of the enforcement of building laws and ordinances governing repair and reconstruction
and shall include agreed amount (no-coinsurance) terms reasonably satisfactory to Landlord. If
required by the terms of a Permitted Leasehold Mortgage documents, such insurance shall, in the
manner and to the extent required by such documents, name the holder of such Permitted
Leasehold Mortgage as mortgagee and loss payee as its respective interests may appear under a
standard non-contributory mortgage endorsement.
7.2
Builder’s Risk. During the period of any construction or structural alteration of
the Premises or the Improvements, Tenant shall also keep in full force and effect, at its sole cost
and expense, “Builder’s All Risk” or commercially available equivalent insurance against loss or
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damage on a completed value non-reporting basis from such hazards and in such amounts as
Landlord may reasonably require.
7.3
Liability Insurance. Tenant will, at its sole expense (but nevertheless as an item
included in Operating Expenses), obtain and keep in force during the Term: (i) commercial general
liability insurance, written on an occurrence basis, with a combined single limit of not less than
One Million Dollars ($1,000,000) for injury to or death of any one person, for injury to or death
of any number of persons in one occurrence and not less than Three Million Dollars ($3,000,000)
aggregate, and for damage to property, insuring against any and all liability of Landlord, Tenant,
and any Permitted Leasehold Mortgagee, including, without limitation, coverage for contractual
liability and broad form property damage, with respect to the Premises or arising out of the
maintenance, use, or occupancy of the Premises; and (ii) excess liability (so-called umbrella)
coverage having a limit of Five Million Dollars ($5,000,000) written on an occurrence basis and
Five Million Dollars ($5,000,000) annual aggregate. Such insurance will insure the performance
by Tenant of its indemnity obligations hereunder as to liability for injury to or death of persons
and damage to property set forth in this Lease. Such insurance will be noncontributing with respect
to any insurance which may be carried by Landlord and any Permitted Leasehold Mortgagee, and
will contain a provision that Landlord or any Permitted Leasehold Mortgagee, as the case may be,
although named as an insured, will nevertheless be entitled to recover under the policy for any
loss, injury, or damage to Landlord or any Permitted Leasehold Mortgagee, as applicable, as their
interests may appear, and their respective agents, and employees, or the property of such persons.
If required by the terms of the Permitted Leasehold Mortgage documents such insurance shall, in
the manner and to the extent required under the applicable documents, (i) insure against any and
all liability of such Permitted Leasehold Mortgagee, (ii) be noncontributing with respect to any
insurance which may be carried by such Permitted Leasehold Mortgagee, and (iii) contain a
provision that such permitted Leasehold Mortgagee, although named as an insured, will
nevertheless be entitled to recover under the policy for any loss, injury, or damage to such
Permitted Leasehold Mortgagee, as their interests may appear and their respective agents, and
employees, or the property of such persons. If Tenant has other locations that it owns or leases, the
policy shall include an aggregate limit per location endorsement. Such liability insurance shall be
primary and not contributing to any insurance available to Landlord, and Landlord’s insurance
shall be in excess thereto.
7.4
Business Interruption Insurance. Tenant, at its sole cost and expense, shall keep
in full force and effect business interruption insurance (or its then commercially available
equivalent) covering rental income loss in an amount equal to the Rent to be paid by Tenant under
this Lease for a period of not less than the lesser of eighteen (18) months following the casualty,
or the period therefor permitted by the senior Permitted Leasehold Mortgagee.
7.5
Insurance Carried by Contractors.
During the construction of the
Improvements, Tenant shall also require the construction manager and/or general contractor for
the Improvements to maintain (i) for the benefit of Tenant and Landlord, as additional insureds,
commercial general liability insurance, including products and completed operations coverage,
against any claims for bodily injury, death and property damage occurring upon, in or about the
Premises and on, in and about the adjoining sidewalks, roadways, parking lots and passageways
during the construction of the Improvements for at least One Million Dollars ($1,000,000)
combined single limit; (ii) worker’s compensation in amounts required by state statute; (iii)
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employer’s liability insurance with limits of not less than One Million Dollars ($1,000,000); and
(iv) automobile liability insurance, including the ownership, maintenance and operation of any
automotive equipment, owned, hired or non-owned, in an amount not less than One Million Dollars
($1,000,000) combined single limit.
7.6
Insurance Coverage Increases. The minimum coverage stated in this Article shall
be reviewed every five (5) years by Landlord and Tenant, and may be increased at such intervals
if such increases are reasonably necessary to reflect inflation or changes in the nature or degree of
risks insured or to protect against judgments from time-to-time being awarded in Massachusetts
for injury, death and property damage.
7.7
Insurance Carriers, Policies. All insurance provided for in this Article 7 shall be
effected under valid and enforceable policies, issued by insurers of recognized responsibility
authorized to do business in Massachusetts and having a so-called Best’s Rating of “A-/VII” or
better, or, if such rating is no longer issued, an equal or better rating by a successor insurance
carrier rating service reasonably acceptable to Landlord. Upon the Commencement Date of this
Lease, and thereafter not less than fifteen (15) days prior to the expiration dates from time-to-time
of the policies required pursuant to this Article 7, binders of such insurance shall be delivered by
Tenant to Landlord.
7.8
Blanket Policy. Nothing in this Article 7 shall prevent Tenant from taking out
insurance of the kind and in the amounts provided for under this Article 7 under a blanket insurance
policy or policies covering other properties as well as the Premises, provided, however, that any
such policy or policies of blanket insurance:
(i)
shall specify therein, or in a written statement from the insurers
under such policy or policies specifying, the amount of the total insurance allocated to the
Premises, which amounts shall not be less than the amounts required by this Article 7, and
(ii)
such amounts so specified shall be sufficient to prevent any of the
insureds from becoming a co-insurer within the terms of the applicable policy or policies, and
provided further, however, that any such policy or policies of blanket insurance shall, as to the
Premises, otherwise comply as to endorsements and coverage with the provisions of this Article
7.
7.9
No Separate Insurance. Tenant shall not take out separate insurance concurrent
in form or contributing in the event of loss with that required in this Section 7 to be furnished by,
or which may reasonably be required to be furnished by, Tenant unless Landlord and Tenant are
included therein as insureds, with loss payable as in this Lease provided. Tenant shall promptly
notify Landlord of the placing of any such separate insurance and shall cause the same to be
delivered as hereof required.
7.10 Adjustment. All policies of insurance provided for in Article 7 hereof shall name
Landlord and Tenant as the insureds as their respective interests may appear. The loss, if any,
under such policies shall be adjusted with the insurance companies by Tenant, and shall be payable
to Tenant. All such policies shall provide that the loss, if any, thereunder shall be adjusted and
paid as hereinabove provided. Each such policy shall, to the extent obtainable, contain a provision
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that no act or omission of any of the Tenant Parties (as defined in Section 7.13 below) shall affect
or limit the obligation of the insurance company so to pay the amount of any loss sustained.
7.11 Non-cancellation. Each policy or binder issued by an insurer shall, to the extent
obtainable, contain an agreement by the insurer that such policy shall not be canceled, non-renewed
or substantially modified without at least thirty (30) days’ prior written notice to Landlord, Tenant
and any Permitted Leasehold Mortgagee (as defined in Section 13.1 below) named therein.
7.12 Tenant’s Risk. To the maximum extent permitted by applicable law, Tenant
agrees to use and occupy the Premises at Tenant’s own risk, and Landlord shall not be responsible
or liable for any damage or injury to any property, fixtures, buildings or other improvements, or to
any person, at any time on the Premises, including any damage or injury to Tenant or to any of
Tenant’s officers, agents, servants, employees, contractors, licensees, guest, invitees or sublessees,
except to the extent cause by the negligent or wrongful acts or omissions of Landlord.
7.13

Indemnification.

(a)
Commencing on the Commencement Date, Tenant shall defend (with
counsel reasonably acceptable to Landlord), indemnify and save Landlord, its employees,
contractors, agents, or servants (collectively with Landlord, the “Landlord Parties”) harmless
against and from any and all claims, damages, losses, penalties, costs, expenses and fees (including
without limitation reasonable legal fees) attributable to personal injury, death, and property
damage occurring upon, in or about the Premises or the Improvements which may be imposed
upon or incurred by or asserted against Landlord Parties by reason of any of the following
occurrences:
(i)
any work or thing done during the Term of this Lease in, on or about
the Premises or any part thereof, including during construction of the Improvements and any other
work by Tenant or any other party claiming by, through or under Tenant;
(ii)
any use, non-use, possession, occupation, condition, operation,
maintenance or management of the Premises or any part thereof, including any sidewalk or curb
appurtenant to the Premises, during the Term of this Lease by Tenant or any other party claiming
by, through or under Tenant;
(iii)
any negligence or willful misconduct on the part of Tenant or any of
its agents, contractors, servants, employees, subtenants, occupants, guests, operators, invitees,
licensees, or concessionaires (together with Tenant, the “Tenant Parties”); and
(iv)
any accident, injury or damage to any person or property occurring
in, on or about the Premises or any part thereof, including any sidewalk or curb appurtenant to the
Premises, except to the extent resulting from the gross negligence or wrongful act of any of
Landlord Parties.
Notwithstanding the foregoing, nothing herein shall be construed as a waiver by Landlord
of any statutory immunities from, or limits of, liability to which Landlord may be entitled nor may
any third party rely on the herein indemnification provisions as waiver of said liability immunities
and limits.
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(b)
If Landlord obtains separate counsel due to reasonable concerns that its
interests and that of Tenant may be adverse or that counsel provided by Tenant may have a conflict
of interest or is not providing effective representation of Landlord, then the reasonable expenses
of such separate counsel shall be at Tenant’s expense.
(c)
The express obligations of indemnification set forth herein shall not be
construed to negate or abridge any other obligation of indemnification running to Landlord which
would exist at common law or under any other provision of this Lease, and the extent of the
obligation of indemnification shall not be limited by any provision of insurance undertaken in
accordance with Article 7. This Lease is made on the express condition that Landlord shall not be
liable for, or suffer loss by reason of, any damage or injury to any property, fixtures, buildings or
other improvements, or to any person or persons, at any time on the Premises, specifically
including any damage or injury to the person or property of Tenant or any of the Tenant Parties,
from whatever cause, in any way connected with the condition, use, occupational safety or
occupancy of the Premises. Provided, however, that nothing in this Section 7.3 or elsewhere in this
Lease shall be deemed to exculpate, or require Tenant to indemnify, Landlord, its agents,
contractors, servants and employees from any claims, losses or damage arising out of the
negligence or willful misconduct of Landlord, its agents, contractors, servants or employees.
(d)

The provisions of this Section 7.13 shall survive termination or expiration

of this Lease.
7.14 Permitted Leasehold Mortgagee Requirements. Landlord agrees that its rights
to insurance proceeds shall at all times be subject and subordinate to the rights of the Permitted
Leasehold Mortgagees, as their interests may appear. If required by the terms of the Permitted
Leasehold Mortgage loan documents, Tenant shall, in the manner and to the extent required
thereunder, provide the Permitted Leasehold Mortgagee with the insurance coverages described
above in this Article 7 (“Required Leasehold Mortgagee Insurance Coverages”). In the event of
any conflict between the above-described Required Leasehold Mortgagee Insurance Coverages
and the insurance coverages required under the terms of the applicable Permitted Leasehold
Mortgage loan documents, the terms of the applicable Permitted Leasehold Mortgage loan
documents shall govern, provided that such Required Leasehold Mortgage Insurance Coverages
are in amounts greater than the coverages described in this Article 7. In addition, Landlord and
Tenant hereby agree that any failure of Tenant to provide any Required Leasehold Mortgagee
Insurance Coverages shall not be a default or Event of Default hereunder, notwithstanding that any
such failure may constitute a default or event of default under the applicable Permitted Leasehold
Mortgage loan documents.
7.15 Waiver of Subrogation. Tenant and Landlord each hereby waives on behalf of
itself and its insurers (none of which shall ever be assigned any such claim or be entitled thereto
due to subrogation or otherwise) any and all rights of recovery, claim, action, or cause of action
against Landlord for any (a) loss or damage that may occur to or within the Premises or any part
thereof which is insured against under any property insurance policy actually being maintained by
Tenant or Landlord from time to time, even if not required hereunder, or which would be insured
against under the terms of any insurance policy required to be carried or maintained by Tenant or
Landlord hereunder, whether or not such insurance coverage is actually being maintained,
including, in every instance, such loss or damage that may be caused by the negligence of the
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Landlord or Tenant, and (b) liability, loss or damage that is insured against under any liability
insurance policy actually being maintained by Tenant or Landlord from time to time, even if not
required hereunder, or which would be insured against under the terms of any insurance policy
required to be carried or maintained by Tenant or Landlord hereunder, whether or not such
insurance coverage is actually being maintained, including, in every instance, such loss or damage
that may be caused by the negligence of Landlord or Tenant.

ARTICLE 8 - USE OF PREMISES
8.1
Permitted Uses. (a) The Premises may be used for all uses that are consistent
with the Proposal and uses commonly accessory and/or ancillary thereto and for no other use
without the prior written consent of the Landlord, provided that changes of commercial use within
the commercial unit shall not require the Landlord’s written consent (collectively, the “Permitted
Uses”) and for no other purpose. Notwithstanding anything contained herein to the contrary,
Tenant and the Project shall at all times comply with any and all Applicable Laws, including
without limitation, requirements of the Massachusetts Department of Housing and Community
Development or any other governmental authority with jurisdiction over the Tenant, Premises or
Project.
(b)
Without the need of any notice to or consent or approval from Landlord, Tenant
may enter into any occupancy agreement, residential apartment lease, space sublease, license
agreement or other agreement creating rights of occupancy solely for third parties in the residential
rental apartments for residential uses and other spaces for ancillary and/or accessory uses
incidental to the residential space use in the Premises (“Permitted Rentals” and each tenant
thereunder, a “Permitted Renter”), provided that (i) all Permitted Rentals shall be subject to and
subordinate to this Lease, (ii) the term of any Permitted Rental shall end prior to the expiration of
the Term, and (iii) Landlord hereby reserves the right, but not the obligation, in its sole and
exclusive discretion, to grant so-called recognition and nondisturbance protections to any
Permitted Renter under any Permitted Rental. Upon the expiration of the Term or the earlier
termination as provided herein, all of Tenant’s right, title and interest as lessor under any Permitted
Rentals in effect on the date of such expiration or earlier termination shall automatically be
assigned to Landlord and Landlord shall automatically be deemed, without the need for any
instrument of transfer or assignment, to have assumed all of Tenant’s obligations under such
Permitted Rentals.
8.2
Abandonment of Use. Except if due to Force Majeure (as such term is defined
herein), any casualty or Taking (as hereinafter defined) or during construction of Improvements or
Alterations or during periods of repair, remodeling and/or restoration, if the entirety of the
Premises shall be vacant and Tenant shall not be actively planning a redevelopment or conducting
leasing activities with respect to the Premises and such vacancy continues for six (6) consecutive
months, then Landlord shall have the right to terminate the Lease and recover exclusive possession
of the Premises by written notice to Tenant. In the event Landlord exercises its right to terminate
the Lease under this Section 8.2, the Lease shall terminate as of the date that is sixty (60) days
after the date of Landlord’s notice to Tenant thereof, and Tenant’s liability with respect to the
Lease shall terminate as of such date.
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8.3

Reserved.

8.4
Legal Requirements. Throughout the Term of this Lease, Tenant, at its expense,
shall promptly comply with and shall cause its agents, employees, contractors and subtenants to
promptly comply with, all Applicable Laws which may be applicable to the Premises and the
sidewalks (and all associated drainage systems), sewers, roadways, parking lots and curbs
adjoining the same, or to the use or manner of use of the same or to any of the Tenant Parties,
whether or not such law, ordinance, rule, regulation or requirement is specifically applicable or
related to the conduct of the Permitted Uses, or shall affect the interior or exterior of the
Improvements or any work by Tenant, or shall necessitate structural changes or improvements, or
shall interfere with the use and enjoyment of the Premises (collectively, “Legal Requirements”).
8.5
Compliance with Insurance Requirements. Throughout the Term of this Lease,
Tenant, at its expense, shall observe and comply with the requirements of all policies of public
liability, casualty and all other policies of insurance required to be supplied by Tenant at any time
in force with respect to the Premises, and Tenant shall, without limiting any other requirements of
this Lease, in the event of any violation or any attempted violation of the provisions of this Section
8.5 by any Tenant Party, take all reasonable steps, promptly upon knowledge of such violation or
attempted violation, to remedy or prevent the same as the case may be.
8.6
Property Management. Tenant shall hire a reputable and experienced property
management company to manage the residential portion of the Premises at market rate fees for
Middlesex County, Massachusetts. Prior to its completion of the Project, Tenant shall submit to
Landlord for approval (a) the name of Tenant’s proposed property management company, (b)
evidence that such company has (i) a good business and character reputation in the community,
and (ii) proven property management experience of at least five (5) years prior to the date of the
designation by Tenant, and (c) the identity, background and experience of the senior operational
officer, and all agents and employees who will be engaged in the management of the Premises.
No change in the designated management company shall be permitted unless the Tenant first
obtains Landlord’s prior written authorization for said change.
ARTICLE 9- DAMAGE OR DESTRUCTION
9.1
Restoration. If the whole or any part of the Premises shall be damaged or
destroyed by any cause whatsoever, whether insured or uninsured, at any time during the Term of
this Lease, Tenant will, subject to the provisions of Section 9.2 and Section 9.3, below, and so long
as it is lawful to do so and there are adequate insurance proceeds available to Tenant therefor,
promptly commence to replace or repair the portion of the Premises that is damaged or destroyed.
The parties recognize that such damage or destruction may require emergency replacement or
repair. Tenant will be entitled to all insurance proceeds from insurance maintained by Tenant in
order to effect such replacement, modifications or alterations. Such restorations, repairs,
replacements, building or alterations shall be commenced as soon as practicable following the
occurrence of such damage or destruction and thereafter be prosecuted to completion with
diligence, however, Tenant shall not be required to commence restoration until such time as it shall
have received insurance proceeds for such casualty and in any case until it has received all
necessary permits, provided that Tenant shall use commercially reasonable efforts to obtain all
necessary permits.
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9.2
Material Casualty; Termination. In the event that more than fifty percent (50%)
of the market rate value of the Improvements on the Premises is damaged or destroyed, and Tenant
shall determine, subject to the consent of the Permitted Leasehold Mortgagees, and shall notify
Landlord in writing within thirty (30) days after receipt by Tenant of any such insurance proceeds,
that it is not economically practical to restore the Premises to substantially the same condition in
which they existed prior to the occurrence of such casualty, then Tenant may terminate this Lease
as of a date that is not less than thirty (30) days after the date of such notice. If Tenant terminates
this Lease pursuant to this Section 9.2, Tenant shall surrender possession of the Premises to
Landlord (subject to the rights of the Permitted Leasehold Mortgagees) promptly pay and assign
all of its right, title and interest in and to the proceeds from Tenant’s insurance on the Premises in
the manner specified in Section 9.4, below. Notwithstanding the foregoing, if Landlord elects in
its sole discretion, Tenant shall, prior to the effective date of termination, at its expense, subject to
reimbursement from available insurance proceeds, tear down and remove all parts of the damaged
improvements then remaining and the debris resulting from such destruction, or shall otherwise
clean up and restore the Premises to a clean and safe condition, free and clear of any and all liens
and encumbrances.
9.3
Casualty Near end of Term. Notwithstanding anything to the contrary contained
in this Article 9, if at any time during the last ten (10) years of the Term of this Lease (a) more
than fifteen percent (15%) of the then market rate value of the Improvements on the Premises shall
be destroyed by fire or other casualty and (b) Tenant has provided property insurance to the full
extent required in this Lease, Tenant shall have the right to terminate this Lease within thirty (30)
days after such destruction. If Tenant terminates this Lease pursuant to this Section 9.3, Tenant
shall surrender possession of the Premises to Landlord (subject to the rights of the Permitted
Leasehold Mortgagees) promptly and assign (or, if same has already been received by Tenant, pay)
all of its right, title and interest in and to the proceeds from Tenant’s insurance on the Premises in
the manner specified in Section 9.4, below. Notwithstanding the foregoing, if Landlord elects in
its sole discretion, Tenant shall, prior to the effective date of termination, at its expense, subject to
reimbursement from available insurance proceeds, tear down and remove all parts of the damaged
improvements then remaining and the debris resulting from such destruction, or shall otherwise
clean up and restore the Premises to a clean and safe condition, free and clear of any and all liens
and encumbrances.
9.4
Distribution. In the event that this Lease is terminated pursuant to Section 9.2, and
to the extent that there is a Permitted Leasehold Mortgage in effect at the time of the casualty, the
insurance proceeds received as the result of such casualty shall be distributed to the senior
Permitted Leasehold Mortgagee and applied as provided in the senior Permitted Leasehold
Mortgage. The remaining insurance proceeds, if any, shall be distributed (a) first, to Landlord to
the extent of any accrued but unpaid Rent then owed to Landlord, (b) second, to the holders of any
Leasehold Mortgages in their order of priority to the extent of any indebtedness then owed to such
Leasehold Mortgagees, and (c) third, to Landlord.
ARTICLE 10 - TAKING
10.1 Award. In the event that the Premises, or any part thereof, shall be taken in
condemnation proceedings or by exercise of any right of eminent domain or by agreement between
Landlord (it its capacity as the Town and not as landlord under this Lease) and Tenant and those
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authorized to exercise such right (any such matters being herein referred as a “Taking”), Landlord
and Tenant, subject to the rights of any Permitted Leasehold Mortgagee, shall have the right to
participate in any Taking proceedings or agreement for the purpose of protecting their respective
interests hereunder. Each party so participating shall pay its own expenses therein. If any
Permitted Leasehold Mortgage exists, the Permitted Leasehold Mortgagee(s) thereon shall be
made a party to any Taking proceeding.
10.2

Substantial Taking.

(a)
If at any time during the Term of this Lease there shall be a Taking of the
whole or substantially all of the Premises, this Lease shall, as Tenant’s option, terminate and expire
on the earlier of (i) the date upon which the condemning authority takes possession of the real
estate subject to the Taking; or (ii) the date title to the real estate is vested in the condemning
authority. Rent hereunder shall be paid to the date of such Taking. For the purpose of this Article,
“substantially all of the Premises” shall be deemed to have been taken if the untaken part of the
Premises shall be insufficient for the restoration of the Improvements, if any, such as to allow the
economic and feasible operation thereof by Tenant. Tenant’s interest in any Taking award will
equal the value to Tenant of the remaining Term of this Lease, the value to Tenant of the use and
enjoyment of the Improvements, if any, and Tenant’s relocation expenses insofar as relocation
expenses are paid by the Taking authority (collectively, the “Tenant’s Share”). Landlord’s
interest in any Taking will equal the value of its fee interest plus the remaining interest in the
Improvements (the “Landlord’s Share”). All awards from the Taking will be divided between
Tenant and Landlord in the proportion that Tenant’s Share bears to Landlord’s Share.
Notwithstanding the foregoing, however, if the Tenant has constructed the Improvements,
Landlord shall not share in any Taking award with respect to the Improvements unless and until
the unpaid balance of the Permitted Leasehold Mortgage (as defined in Section 13.1 below) on the
Premises, if any, is paid in full, all such Taking proceeds being used first to pay off and discharge
such Permitted Leasehold Mortgage.
(b)
No such termination of this Lease under this Article 10 shall release Tenant
from any obligation hereunder for Rent accrued or payable for or during any period prior to the
effective date of such termination, and any prepaid rent and insurance premiums beyond the
effective date of such termination shall be adjusted.
10.3 Insubstantial Taking. If a portion of the Premises is taken and Section 10.2 does
not apply, then this Lease will automatically terminate on the date of the Taking only as to the
portion of the Premises taken and this Lease will continue in full force and effect with respect to
the remaining portion of the Premises with Rent proportionately reduced. In such event, any partial
Taking award shall be paid first to the Tenant in an amount equal to the greater of (i) the
unamortized cost of any Improvements constructed by Tenant on the portion of the Premises
subject to the Taking; or (ii) the amount necessary to discharge any Permitted Leasehold Mortgage.
The balance, if any, of the Taking award shall be paid to Landlord.
10.4 Temporary Taking. If the whole or any part of the Premises shall be the subject
of a temporary Taking, this Lease shall remain in full force and Tenant shall continue to pay in
full the Rent payable by Tenant hereunder without reduction or abatement, and Tenant shall be
entitled to receive any award so made for the period of the temporary Taking which is within the
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Term. Notwithstanding the foregoing, if there shall be a temporary Taking with respect to all or
any part of the Premises or of Tenant’s interest in this Lease and such temporary Taking
unreasonably or materially interferes with the use of the Premises for the Permitted Uses
contemplated herein, then the Term shall not be reduced provided, however, that Tenant shall not
be required to perform such obligations that Tenant is prevented from performing by reason of such
temporary Taking.
ARTICLE 11- ENVIRONMENTAL
11.1 Environmental Laws Defined. “Environmental Laws” means, collectively, any
federal, state, or local law, rule or regulation (whether now existing or hereafter enacted or
promulgated, as they may be amended from time-to-time) pertaining to , contamination, clean-up
or disclosures of Hazardous Materials, and any judicial or administrative interpretation thereof,
including any judicial or administrative orders or judgments or regulating the generation, storage,
containment or disposal of any Hazardous Material (as defined in Section 11.4 below) (or
providing for the protection, preservation or enhancement of the natural environment), any rules
or regulations promulgated pursuant to any such statutes or ordinances, including but not limited
to laws relating to groundwater and surface water pollution, air pollution, transportation, storage
and disposal of oil and hazardous wastes, substances and materials, stormwater drainage and
underground and above ground storage tanks; and any amendments, modifications or supplements
of any such statutes, ordinances, rules and regulations.
11.2 Tenant’s Environmental Representations, Warranties and Covenants. Tenant
hereby represents, warrants and covenants as follows:
(a)
From and after the Commencement Date, except as may be permitted by
and only in accordance with Environmental Laws, Tenant shall not, nor shall Tenant allow any
subtenant to, store, locate, discharge, possess, manage, process, or otherwise handle Hazardous
Materials (as defined in Section 11.4 below) on the Premises except to the extent permitted by and
otherwise in compliance with all Environmental Laws and this Lease. Without limiting the
generality of the foregoing, Tenant is not, and will not become, involved in operations at the
Premises involving Hazardous Materials, except as expressly permitted by Legal Requirements.
(b)
From and after the Commencement Date, no activity shall be undertaken on
the Premises by Tenant which would cause (i) the Premises to be considered a hazardous waste
treatment, storage or disposal facility as defined under any Environmental Laws, except in the
course of retail operations and in accordance with all Environmental Laws; (ii) a release or
threatened release of Hazardous Materials into any watercourse, surface or subsurface water or
wetlands in violation of Environmental Laws, or (iii) the discharge into the atmosphere of any
Hazardous Materials in violation of Environmental Laws.
(c)
From and after the Commencement Date, Tenant shall, with due diligence,
at its own cost and expense (or at the expense of a third party) and in accordance with
Environmental Laws (and in all events in a manner reasonably satisfactory to Landlord), take all
actions (to the extent and at the time or from time-to-time) as shall be necessary or appropriate for
the remediation of all releases of Hazardous Materials at or from the Premises, including all
removal, containment and remedial actions. Tenant shall pay or cause to be paid at no expense to
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Landlord all clean-up, administrative, and enforcement costs of applicable government agencies
which may be asserted against the Premises as a result of releases of Hazardous Materials at or
from the Premises.
(d)
Tenant, upon the Commencement Date of this Lease, shall furnish Landlord
with a copy of any Material Safety Data Sheets and any updates thereto, or any list of substances
listed on the so-called Massachusetts Substance List, established pursuant to Mass. Gen. L. c. 111F
which Tenant is required to prepare, file or maintain pursuant to said chapter for any substances
used or stored on the Premises. If said Material Safety Data Sheets or lists should be changed or
updated during the Term of this Lease, Tenant shall promptly furnish a copy of such updated or
changed Material Safety Data Sheets or list to Landlord.
11.3 Landlord’s Environmental Representations, Warranties and Covenants.
Landlord hereby represents, warrants and covenants as follows:
(a)
As of the Commencement Date, neither Landlord nor anyone else, to
Landlord’s knowledge, (i) has received notice of any private or governmental lien or judicial or
administrative notice, order, suit, claim, or action relating to Hazardous Materials or environmental
liabilities or violations with respect to the Premises, or, (ii) is in, or with any applicable notice or
lapse of time, or failure to take certain curative or remedial actions, will be in violation of any
Environmental Laws.
(b)
From and after the Commencement Date, no activity shall be undertaken on
the Premises by Landlord, any agencies or authorities affiliated with Landlord and/or any Landlord
Parties which would cause (i) the Premises to be considered a hazardous waste treatment, storage
or disposal facility as defined under any Environmental Laws; (ii) a release or threatened release
of Hazardous Materials into any watercourse, surface or subsurface water or wetlands, or (iii) the
discharge into the atmosphere of any Hazardous Materials in violation of Environmental Laws.
(c)
Notwithstanding any other provision of this Lease to the contrary, Landlord
hereby agrees that Landlord, shall be solely responsible for any and all claims, damages, liabilities,
fines, penalties, charges, administrative and judicial proceedings and orders, judgments, remedial
action requirements, and enforcement actions, arising directly out of (i) any Hazardous Materials
on, in, under, or affecting all or any portion of the Premises that were present before or as of the
Commencement Date, unless the presence, severity, and extent of such Hazardous Materials was
identified in the Environmental Report; (ii) any activity by Landlord or its agents or contractors
carried on or undertaken on or off the Premises in connection with the handling, treatment,
removal, storage, decontamination, cleanup, transport or disposal of any Hazardous Materials
located or present on or under the Premises (except to the extent of any activity carried on or
undertaken by or contracted for by Tenant, its affiliates or its agents or contractors); or (iii) the
failure of Landlord to comply with any Environmental Laws relating to the handling, treatment,
presence, removal, storage, decontamination, cleanup, transportation or disposal of Hazardous
Materials into, on, under or from the Premises. This subsection 11.3(c) shall be limited to third
party actions and shall not entitle Tenant to any reimbursement or indemnification by Landlord.
Excepted from this provision shall be any claims, damages, liabilities, fines, penalties, charges,
administrative and judicial proceedings and orders, judgments, remedial action requirements, and
enforcement actions, arising out of the presence, severity, and extent of Hazardous Materials

23

identified in the Environmental Report and Tenant’s actions in causing or exacerbating a release
or threat of release of oil or hazardous materials whether or not such materials were present on the
Premises before or as of the Commencement Date. Landlord reserves all rights with respect to
denial and defense of any such claims, charges, and actions.
11.4 Hazardous Materials Defined. For purposes of this Lease, “Hazardous
Materials” shall mean but shall not be limited to any oil, petroleum product and any hazardous or
toxic waste or substance, any substance which because of its quantitative concentration, chemical,
radioactive, flammable, explosive, infectious or other characteristics, constitutes or may
reasonably be expected to constitute or contribute to a danger or hazard to public health, safety or
welfare or to the environment, including without limitation any asbestos (whether or not friable)
and any asbestos-containing materials, lead paint, waste oils, solvents and chlorinated oils,
polychlorinated biphenyls (PCBs), toxic metals, explosives, reactive metals and compounds,
pesticides, herbicides, radon gas, urea formaldehyde foam insulation and chemical, biological and
radioactive wastes, or any other similar materials, whether or not such materials are regulated by
Environmental Laws.
11.5

Notices.

For the avoidance of doubt, the provisions of this Section 11.5 shall be effective
from and after the Commencement Date.
(a)
Tenant shall provide Landlord with copies of any notices of releases of
Hazardous Materials which are given by or on behalf of Tenant to any federal, state or local
agencies or authorities with respect to the Premises. Such copies shall be sent to Landlord
concurrently with mailing or delivery to the governmental agencies or authorities. Tenant also
shall provide Landlord with copies of any notices of responsibility or any other notices received
by or on behalf of Tenant from any such agencies or authorities concerning any non-compliance
with Environmental Laws on or about the Premises, including but not limited to notices regarding
Hazardous Materials or substances located on or about the Premises. In addition, in connection
with any litigation or threat of litigation concerning Hazardous Materials or violation of
Environmental Law affecting the Premises, Tenant shall deliver to Landlord any documentation
or records as Landlord may reasonably request and which are in Tenant’s possession and may be
lawfully delivered to Landlord, and Landlord shall deliver to Tenant any documentation or records
as Tenant may reasonably request and which are in Landlord’s possession and may be lawfully
delivered to Tenant.
(b)
Tenant or Landlord shall promptly notify the other party in writing should
Tenant or Landlord become aware of (i) any release or threatened release of Hazardous Materials
or the occurrence of any other environmental problem or liability with respect to the Premises, any
real property adjoining or in the vicinity of the Premises, or any other property, which could
reasonably be anticipated to subject Landlord, Tenant or the Premises to a Claim under any
Environmental Laws or to any restriction in ownership, occupancy, transferability or use of the
Premises under any Environmental Laws; (ii) any lien recorded or filed, action taken or notice
given of the nature described in Sections 11.2(b) or 11.3(b) above; (iii) any notice given to Tenant
from any occupant of the Premises or any notice from any governmental authority with respect to
any release or threatened release of Hazardous Materials in violation of Environmental Laws; or
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(iv) the commencement of any litigation or any information relating to any threat of litigation
relating to any alleged unauthorized release of any Hazardous Materials or other environmental
contamination with respect to or arising out of or in connection with the Premises.
11.6 Environmental Indemnity. Tenant hereby presently, unconditionally, irrevocably
and absolutely agrees to pay, indemnify, defend with counsel acceptable to Landlord and save
harmless Landlord Parties for, from and against any and all claims (including, without limitation
reasonable attorneys’, consultants’ and experts’ fees and expenses, clean-up costs, waste disposal
costs and those costs, expenses, penalties and fines within the meaning of any Environmental
Law), of any kind or nature whatsoever which may at any time be imposed upon, incurred by or
asserted or awarded against any of Landlord Parties and arising from any violation or alleged
violation of Environmental Laws relating to the Premises or due to the presence of Hazardous
Materials at the Premises in violation of Environmental Laws, environmental problem or other
environmental matter described herein, as a consequence of any of Tenant’s interest in or
operation of the Premises during the Term of this Lease or arising out of any breach of Tenant’s
covenants, representations and warranties set forth in this Article 11. Tenant does further agree
and covenant that except as otherwise set forth in this Lease, none of Landlord Parties shall assume
any liability or obligation for loss, damage, fines, penalties, claims or duty to clean up or dispose
of Hazardous Materials, or other wastes or materials on or relating to the Premises regardless of
any inspections or other actions made or taken by Landlord on such property or as a result of any
re-entry by Landlord onto the Premises or otherwise. All warranties, representations and
obligations set forth herein shall be deemed to be continuing and shall survive termination of this
Lease. In addition, the covenants and indemnities of Tenant contained herein shall survive any
exercise of any remedy by Landlord under the Lease. Tenant agrees that the indemnification
granted herein may be enforced by any of Landlord Parties; provided, however, that nothing
contained herein shall prevent Landlord from exercising any other rights under the Lease.
ARTICLE 12- TRANSFER OF TENANT’S INTEREST
12.1 Assignment by Tenant Prior to Final Completion of Project. Prior to Final
Completion of the Project, Tenant shall not assign the Lease or sublet all or substantially all of the
Property without the prior written consent of Landlord, which shall be in Landlord’s sole and
absolute discretion.
12.2 Assignment by Tenant After Final Completion of Project. Except as otherwise
expressly set forth herein and except for any Permitted Transfer (as defined in Section 12.3 below),
Tenant will not assign this Lease without the prior written consent of Landlord, which consent
shall not be unreasonably withheld, conditioned, or delayed. At the Landlord’s option, any
attempted transfer without said prior written approval shall be void, ab initio, shall be of no force
and effect, and shall confer no rights on or in favor of third parties, provided that the Landlord
may, at its option, collect rent from any such transferee and apply the net amount collected to Rent
due from Tenant hereunder, but no such collection shall be deemed a waiver of such violation, or
the acceptance of such transferee as a tenant, or a release of Tenant from the further performance
by Tenant of covenants on the part of Tenant set forth in this Lease.
Except in connection with a Permitted Transfer (unless otherwise expressly provided for
in this Article 12), Tenant shall give written notice to Landlord of the name and address of any
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proposed assignee (the “Proposed Transfer”), a copy of the proposed instrument of transfer,
evidence concerning the proposed assignee’s financial strength and experience (to the extent then
applicable) in the development, ownership and management of similar properties to that of the
Premises and the Permitted Uses under this Lease, and any other information reasonably requested
by Landlord regarding such proposed assignee. Landlord shall, within forty-five (45) days from
the date of receipt from Tenant of such notice, give notice to Tenant of Landlord’s approval or
disapproval of such Proposed Transfer.
Landlord’s consent to any assignment shall not constitute a waiver of the necessity for such
consent to any subsequent assignment. Where Landlord has given such approval to Tenant to
transfer Tenant’s interest in the Lease, such transfer shall be effective upon compliance with the
following conditions:
(a)

At the time of such assignment, there shall not exist hereunder any Event of

Default;
(b)
Such assignee shall be subject to and bound by all of the terms and
conditions hereof, arising on and after the date of such assignment and shall agree, by written
instrument reasonably satisfactory to Landlord, to assume and be bound by all of such obligations
on the part of Tenant to be performed and observed on and after the date of such assignment, under
this Lease, including, without limitation, the covenants contained in this Section 12.2 requiring
such approval of an agreement with Landlord in the case of further assignment of this Lease; and
(c)
Tenant shall reimburse Landlord on demand, as Additional Rent, the
Transfer Fee (as defined below).
Landlord, in determining whether consent should be given to a Proposed Transfer under
this Section 12.2, may give consideration to (a) the financial strength of Tenant and of such
transferee or assignee, and (b) the experience of such transferee or assignee in, to the extent then
applicable, the development, ownership and management of similar properties to that of the
Premises and the Permitted Uses under this Lease. In no event shall Landlord be deemed to be
unreasonable for declining to consent to a Proposed Transfer to a transferee or assignee that is a
Disqualified Party (as defined below).
Upon any transfer pursuant to a Proposed Transfer in accordance with this Section 12.2, to
the extent that the transferee or assignee assumes the obligations of Tenant under this Lease and
otherwise satisfies in all respects the requirements of this Section 12.2, Tenant shall not be liable
or obligated for any matters arising under this Lease from and after the effective date of such
assignment or transfer and satisfaction of such requirements.
12.3 Permitted Transfers. Notwithstanding anything in this Section 12 or elsewhere
in the Lease to the contrary, Tenant shall have the right, without Landlord’s consent, but upon at
least thirty (30) days prior written notice thereto, to (a) assign or otherwise transfer this Lease or
sublet all or any portion of the Premises to an Affiliate (as defined herein), provided, however, that
Tenant shall remain liable for all of Tenant’s obligations contained herein, (b) assign or otherwise
transfer this lease to a Permitted Leasehold Mortgagee or (c) enter into residential leases of the
residential units on a mutually acceptable, commercially reasonable form and otherwise in
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compliance with Applicable Laws and reasonably acceptable to Tenant’s financing sources,
including without limitation, the Massachusetts Department of Housing and Community
Development (each, a “Residential Lease”). In addition, a Permitted Leasehold Mortgagee shall
have the right, without Landlord’s consent, to assign or otherwise transfer this Lease to a third
party purchaser in connection with or following (i) a foreclosure sale under the Permitted
Leasehold Mortgage or (ii) acceptance by the Permitted Leasehold Mortgagee or its designee of a
deed-in-lieu of foreclosure under the Permitted Mortgage. As used herein “Affiliate” shall mean
an entity which controls, is controlled by or is under common control with Tenant.
The term “Disqualified Party” means, with respect to any party (or any party which
Controls such foregoing party), if such party (A) is a Sanctioned Person, (B) a party having a Prior
Negative Relationship (as defined below), (C) a party (x) that has filed or been the subject of any
voluntary or involuntary bankruptcy, reorganization or insolvency proceedings in the three (3)
years prior to the determination as to whether such party is a Disqualified Party and/or (y) that has
filed or consented to the filing of any voluntary or involuntary bankruptcy or insolvency
proceedings with respect to any entity controlled by such party that was the tenant under a lease
with Landlord in the three (3) years prior to the determination as to whether such party is a
Disqualified Party, (D) a party that has been convicted of a crime of financial misconduct, and/or
(E) a party that has been found guilty or liable, as applicable, in any civil action asserting that such
party committed fraud. As used in this Section 12.3 “Controls” means the power to direct the
management and policies of an entity, directly or indirectly, whether through the ownership of
voting securities or other beneficial interests, by contract or otherwise (provided that a direct or
indirect equity holder in such entity may be granted consent rights with respect to customary major
decisions, and the granting of such consent rights shall not be deemed to mean that control does
not rest with the direct or indirect equity holder that has the power to direct or cause the direction
of the management or policies of the controlled entity subject to such consent rights). The terms
“Controlling” and “Controlled” have meanings analogous thereto.
The term “Prior Negative Relationship” means, with respect to any party, a prior or then
current relationship involving: (A) any litigation commenced by Landlord alleging that such party
(x) failed to make required payments in respect of a lease between Landlord and such party, or (y)
otherwise defaulted (beyond applicable notice and cure periods) and as a result thereof Landlord
terminated such party’s lease, and in the case of either (x) or (y), (1) such party contested such
litigation (other than based on a defense of payment made in good faith) and (2) a court of
competent jurisdiction ruled in favor of Landlord with regard to such allegation or the parties to
the litigation settled the litigation pursuant to a settlement in which such party acknowledged that
it had failed to make such required payments or otherwise so default, or (B) any litigation
commenced by such party against Landlord alleging that Landlord violated any provision of its
lease, and a court of competent jurisdiction ruled in favor of Landlord with regard to such
allegation or in respect of which the parties to the litigation settled the litigation substantially in
favor of Landlord with regard to such allegation.
The term “Sanctioned Person” means (a) any party or group listed in any Sanctions related
list of designated Persons maintained by OFAC, including the List of Specially Designated
Nationals and Blocked Persons, or the U.S. Department of State, the United Nations Security
Council, the European Union or any EU member state, (b) any party subject to any law that would
prohibit all or substantially all financial or other transactions with that party or would require that
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assets of that party that come into the possession of a third-party be blocked (c) any legal entity
organized or domiciled in a Sanctioned Country, (d) any agency, political subdivision or
instrumentality of the government of a Sanctioned Country, (e) any natural person ordinarily
resident in a Sanctioned Country, or (f) any party 50% or more owned, directly or indirectly,
individually or in the aggregate by any of the above. The terms “Sanctions”, “Specially Designated
Nationals and Blocked Persons”, and “Sanctioned Country” shall have the meaning set forth in
applicable Legal Requirements.
Any assignment or transfer made pursuant to this Section 12.3 is referred to in this Lease
as a “Permitted Transfer”. Upon any Permitted Transfer (other than to an Affiliate of Tenant) in
accordance with this Section 12.3, to the extent that the transferee or assignee assumes the
obligations of Tenant under this Lease and otherwise satisfies in all respects the requirements of
this Section 12.3, Tenant shall not be liable or obligated for any matters arising under this Lease
from and after the effective date of such permitted transfer.
12.4 Transfer Triggering a Capital Event. In the event of an assignment of this Lease
or sublease of all or substantially all of the Premises (other than a Residential Lease), refinancing
of the Project, or other transfer of the Project or change of ownership or control of Tenant that
results in Excess Profit, as defined below, to Tenant (each, a “Capital Event”), twenty-five percent
(25%) of such profit shall be due and payable to Landlord as “Capital Event Rent” within thirty
(30) days of receipt of such Excess Profit. The amount of Capital Event Rent due in each instances
shall be evidenced by the Tenant’s current audited financial statements and transaction settlement
statements, reasonably acceptable to Landlord. Notwithstanding the foregoing, the initial
construction and permanent financing for the Project, shall not be considered a Capital Event.
“Excess Profit” shall mean with respect to any Capital Event, the sum of the Project’s
gross proceeds less the sum of (i) transaction closing costs, (ii) debt repayment, (iii) required
deposits to lender reserves, (iv) payments of any remaining portion of development fee and
overhead, (v) payments of any remaining portion of Payoff Rent and Percentage Rent, (vi) a full
return of Tenant’s equity including any advances during the operating period, and (vii) payments
required by any subordinate lenders.
12.5 Approval of Assignment or Sublease Requiring Landlord Consent. For any
assignment or sublease requiring the consent of the Landlord, other than a Residential Lease,
Tenant shall be responsible for Landlord’s reasonable out-of-pocket costs and expenses in
connection with reviewing any such request, not to exceed $3,500, such amount to increase by the
applicable Boston-area consumer price index on every five (5) year anniversary of the
Commencement Date (the “Transfer Fee”).
12.6 Additional Permitted Transfers. Notwithstanding anything in this Lease to the
contrary, by its execution of this Lease, Landlord shall be deemed to have consented to (a) the
admission from time to time of new members to the member of Tenant that serves as Manager of
the Tenant entity (the “Managing Member”) (b) Tenant’s admission of one or more Investor
Members pursuant to Tenant’s Amended and Restated Operating Agreement (the “Operating
Agreement”) entered into on or about the Commencement Date, (c) the subsequent transfer by
any Member of its interest as a member of Tenant, pursuant to the Operating Agreement, (d) the
exercise by the Investor Member or its affiliates of its rights under the Operating Agreement to
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remove (the “Removal Right”) the managing member and to designate a substitute Managing
Member of Tenant reasonably acceptable to Landlord; and (e) the transfer of this Lease by
foreclosure or deed or assignment in lieu thereof pursuant to the terms of any Permitted Leasehold
Mortgage encumbering the Premises. Promptly after Tenant admits any Investor Member, Tenant
shall deliver to Landlord a written notification containing the name of the Investor Member and
the address(es) to which notices hereunder to the Investor Member shall be sent. Promptly
following the admission of any new members to Tenant’s Managing Member or the admission of
any Investor Member or any transferee of an Investor Member, or the replacement of Tenant’s
Managing Member, Tenant shall file all supplemental disclosures required under Section 18.25
below.
ARTICLE 13 LEASEHOLD MORTGAGES
13.1

Permitted Leasehold Mortgages.

“Permitted Leasehold Mortgage” shall mean, collectively, a mortgage on Tenant’s
interest under this Lease now or hereafter securing debt for the initial construction financing for
the construction of the Improvements, where the context permits, the obligations secured thereby,
and meeting all of the following requirements:
(i)
A copy of such mortgage has been delivered to Landlord, accompanied by
appropriate recording data and the name and address of the holder thereof (a “Permitted
Leasehold Mortgagee” and, together with all other Permitted Leasehold Mortgagees, collectively
referred to as the “Permitted Leasehold Mortgagees”), which holder shall be a bank, trust
company, savings and loan association, real estate investment trust, lender acting as an originator
with respect to a conduit type securitized loan (including a real estate mortgage investment conduit
or a financial asset securitization investment trust), an employee benefit pension or retirement plan
or fund endowment or insurance company or a governmental authority empowered to make loans
or issue bonds, a commercial credit corporation, investment bank or any other institutional lender
engaged in the making of loans or equity investments, or any combination of the foregoing acting
as a trustee in connection with the issuance of any bonds or other debt instrument financing,
provided that in any case such entity (A) is not an affiliate of Tenant and which has, together with
its affiliates in the aggregate, not less than Five Hundred Million Dollars ($500,000,000) in assets
or (B) has been otherwise approved by Landlord, in Landlord’s sole discretion and in writing in
advance (an “Institutional Lender”). Any assignee of the Permitted Leasehold Mortgage must
be an Institutional Lender. For purposes hereof, the word “assignee” shall be deemed to include
any person or entity which succeeds to the rights of a Permitted Leasehold Mortgagee, whether by
voluntary assignment, involuntary assignment, merger, consolidation, or otherwise;
(ii)
Unless Landlord shall otherwise have consented, such mortgage, at the time
in question, is a first lien on Tenant’s interest under this Lease for the Term in (a
senior Permitted Leasehold Mortgage”) or has been consented to by the senior Permitted
Leasehold Mortgagee, (i) the Improvements and the rents, issues and profits therefrom and (ii) the
Premises leasehold interest (“Tenant’s Leasehold Interest”);
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(iii)
With respect to the senior Permitted Leasehold Mortgage only, such
mortgage secures an original principal amount of debt that does not exceed eighty-five percent
(85%) of the fair market value of Tenant’s Leasehold Interest as of the date of the financing;
(iv)
Such mortgage is held by a holder who has delivered to Landlord a
recordable written undertaking to be bound by and comply with the provisions of Section 13.3,
and has not failed to comply with such undertaking;
(v)
Such mortgage becomes due prior to the expiration of the Term, and does
not contain or secure obligations unrelated to the Premises;
(vi)
Such mortgage does not require any so-called “equity participation” or
“kicker” payment, unless approved by Landlord;
(vii) Such mortgage is not a so-called “blanket mortgage” (“blanket mortgage”
meaning a mortgage which covers more than Tenant’s Leasehold Interest);
(viii) Such mortgage permits the disbursement of casualty insurance proceeds and
payments made in connection with partial eminent domain takings, or conveyances under threat
thereof, to be used for the repair and restoration of the Premises on the terms and conditions set
forth in this Lease; and
(ix)
Documentation for such mortgage has been approved in advance by
Landlord as complying with this definition of a Permitted Leasehold Mortgage.
Tenant, and its successors and assigns, shall have the right to mortgage, pledge or
conditionally assign this Lease (including, without limitation, Tenant’s Leasehold Interest in the
Premises, the Improvements, and all appurtenant rights and easements for the benefit of Tenant
under this Lease) to a Permitted Leasehold Mortgagee subject to the provisions of this Article 13
without the necessity of obtaining Landlord’s approval.
Any mortgage not complying with the requirements of this Section shall be subject to
Landlord’s prior written approval, which approval Landlord may withhold in its sole discretion.
In no event shall the fee interest in the Premises, or the interest of Landlord in any Rent, be
subordinate to any leasehold mortgage. Tenant shall provide Landlord with written notice of any
such proposed leasehold mortgage or any refinancing of the Premises at least thirty (30) days prior
to the closing of any such transaction.
The making of a mortgage under the prior paragraph shall not be deemed to constitute an
assignment, nor shall any mortgagee under such a mortgage not in possession of the Premises be
deemed an assignee of the Leasehold Estate created hereby, so as to require such mortgagee to
assume the obligations of Tenant hereunder, but a mortgagee in possession and the purchaser at
any sale of the leasehold estate created hereby upon foreclosure of a mortgage given in accordance
with the prior paragraph, or the assignee of Tenant’s interest under this Lease pursuant to an
assignment in lieu of such foreclosure, shall be deemed to be an assignee of Tenant (but no consent
by Landlord to such assignment or transfer shall be required) and subject to the terms and
conditions of this Section shall be deemed to have assumed the obligations of Tenant hereunder
arising from and after the date of taking possession or of such purchase or assignment. If a
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mortgagee who is deemed to have assumed the obligations of Tenant hereunder thereafter assigns
its interests in this Lease to an assignee who assumes the obligations of Tenant hereunder, such
mortgagee, upon compliance by such assignee with Massachusetts General Laws, Chapter 7C,
Section 38 or any successor statutes, shall be relieved of the obligations of Tenant arising after
such assignment and assumption. A conditional assignment of Tenant’s interest in this Lease to a
mortgagee as security for a mortgage granted in accordance with the prior paragraph shall not
constitute an assumption of liability by the mortgagee of Tenant’s obligations hereunder until the
date of such mortgagee’s taking of possession pursuant to the exercise of its rights under such
conditional assignment.
Tenant covenants to pay all amounts when due, and perform all obligations, under any
mortgage made pursuant to this Section. Tenant shall reimburse Landlord on demand, as
Additional Rent, for all out-of-pocket costs, fees and expenses (including, without limitation,
reasonable attorneys’ fees) incurred by Landlord in connection with any mortgage, pledge,
conditional assignment, or other security interest (or any refinancing thereof) proposed to be
granted by Tenant with respect to all or any portion of its interest under this Lease, regardless of
whether or not Tenant enters into such financing arrangement.
13.2

Rights of Permitted Leasehold Mortgagees.

(a)
Notices. Provided that Landlord shall have previously been provided by
Tenant in writing with the name and address of each Permitted Leasehold Mortgagee, then
simultaneously with the giving to Tenant of any process in any action or proceeding brought to
terminate or otherwise in any way affect this Lease, or any notice of (i) default, (ii) a matter on
which a default may be predicated or claimed, (iii) a termination hereof, or (iv) a condition which
if continued may lead to a termination hereof, Landlord will give duplicate copies thereof to each
Permitted Leasehold Mortgagee in the manner provided in Section 18.2, and no such notice to
Tenant or process shall be effective unless a copy of the notice or process is so sent to each such
Permitted Leasehold Mortgagee.
(b)
Right to Cure. Any Permitted Leasehold Mortgagee shall have the same
period after the sending of a notice to it for remedying the default as is given Tenant after notice
to it under this Lease, plus, in each instance, the additional periods of time specified in Section
13.2(d) to act, remedy, commence remedying or cause to be remedied the defaults specified in any
such notice, and Landlord agrees to accept performance on the part of any such Permitted
Leasehold Mortgagee as though it had been done or performed by Tenant.
(c)
Amendment. Except as may be expressly otherwise provided herein, this
Lease shall not be modified or surrendered to Landlord or canceled by Tenant, nor, except as
provided below, shall Landlord accept a surrender of this Lease, without the prior written consent
of each Permitted Leasehold Mortgagee. Landlord and Tenant recognize that for Tenant to
proceed with the Improvements, Tenant must obtain sufficient debt and equity financing and that
it will be necessary for Landlord and Tenant to work together to make arrangements suitable for
Tenant to obtain such financing. Accordingly, Landlord agrees that it shall not unreasonably
withhold, delay or condition its approval of any amendments to this Lease (other than any as
expressly provided herein) required by any Permitted Leasehold Mortgagee as a condition of such
Permitted Leasehold Mortgagee agreeing to provide leasehold mortgage financing for the Project
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or by any Investor Member in Tenant or any equity investor in Tenant’s Managing Member as a
condition of the Investor Member or such other equity investor agreeing to provide equity
financing for the Improvements. Tenant hereby represents that based upon its experience with such
Permitted Leasehold Mortgagees or Investor Member or such other investor member’s customary
requirements, Tenant would expect such lender(s) or member(s) to request amendments to one or
more provisions of this Lease. Notwithstanding the foregoing, Landlord shall not be required to
agree to any modifications to the Lease that would (A) subordinate Landlord’s fee interest in the
Premises; (B) reduce, defer or subordinate the payment of Rent; (C) require Landlord to assume
or join in any obligation, monetary or otherwise, which is an obligation of Tenant under this Lease;
(D) relieve Tenant of any material obligation, monetary or otherwise, under this Lease; (E)
materially impair the value of Landlord’s reversionary interest under this Lease; (F) extend the
Term of this Lease; (G) unreasonably modify Landlord’s right or Tenant’s obligations in the event
of a taking of or damage to or destruction of the Premises; (H) permit Tenant to construct
improvements on the Premises other than those permitted under this Lease; or (I) otherwise
adversely affect Landlord’s rights under this Lease. If Landlord refuses to consent to any such
amendments to this Lease, except as provided herein, then, without limiting any other remedies
that Tenant may have at law or in equity, Tenant shall have the right to cancel this Lease, by giving
such written notice to Landlord, and in the event of any such cancellation by Tenant, this Lease
shall become null and void and both parties shall be automatically released from any and all
obligations under this Lease from and after the date of such cancellation notice.
(d)
Time to Obtain Possession. Landlord agrees that, only in the event of a nonmonetary default which cannot be cured by a Permitted Leasehold Mortgagee without obtaining
possession of the Premises, Landlord will not terminate this Lease without first giving such
Permitted Leasehold Mortgagee a reasonable time within which to obtain possession of the
Premises, including possession by a receiver, or to institute and complete foreclosure proceedings
or otherwise acquire Tenant’s interest in this Lease with diligence and without unreasonable delay;
provided, however, that through such time such Permitted Leasehold Mortgagee causes to be fully
and timely performed all monetary obligations of Tenant under this Lease and all non-monetary
obligations of Tenant that can be performed by such Permitted Leasehold Mortgagee without first
obtaining possession of the Premises. A reasonable time shall mean not in excess of three (3)
months as to obtaining possession, whether or not foreclosure proceedings are commenced and
prosecuted (or such longer period if and so long as such proceedings are enjoined and stayed).
Landlord agrees that upon acquisition of Tenant’s interest in this Lease by a Permitted Leasehold
Mortgagee and performance by such Permitted Leasehold Mortgagee of all covenants and
agreements of Tenant, except those which by their nature cannot be performed or cured, Landlord’s
right to terminate this Lease shall be waived with respect to the matters which have been cured by
the Permitted Leasehold Mortgagee. Notwithstanding the foregoing, the Permitted Leasehold
Mortgagee shall not be required to continue such possession or continue such foreclosure
proceedings if the default which was the subject of the notice shall have been cured.
(e)
New Lease. If Landlord shall elect to terminate this Lease by reason of an
Event of Default of Tenant, Landlord will enter into a new lease for the Premises with the senior
Permitted Leasehold Mortgagee, for the remainder of the Term, effective as of the date of such
termination, at the same Rent and subject to the same covenants and agreements, terms, provisions
and limitations herein contained provided, however, that: (i) Landlord receives the Permitted
Leasehold Mortgagee’s written request for such new lease within thirty (30) days prior to the date
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of such termination, (ii) such written request is accompanied by payment to Landlord of all
amounts then due and owing to Landlord under this Lease (iii) within thirty (30) days after the
delivery of an accounting therefor by Landlord, Permitted Leasehold Mortgagee pays any and all
costs and expenses, including reasonable counsel fees, court costs and disbursements made by
Landlord in connection with any such Event of Default and termination as well as in connection
with the execution and delivery of the new lease, less the net income collected by Landlord from
the Premises subsequent to the date of termination of this Lease and prior to the execution and
delivery of the new lease, any excess of such net income over the aforesaid sums and expenses to
be applied in payment of the Rent and (iv) such Permitted Leasehold Mortgagee shall have
performed all unfulfilled covenants and agreements required as of that date to be performed by
Tenant under this Lease.
(f)
Permitted Leasehold Mortgage Not an Assignment. For purposes of this
Article 13, the making of a Permitted Leasehold Mortgage shall not be deemed to constitute an
assignment or transfer of this Lease or Tenant’s interest created hereby, nor shall any Permitted
Leasehold Mortgagee, as such, be deemed to be an assignee or transferee of this Lease or of
Tenant’s interests under this Lease so as to require such Permitted Leasehold Mortgagee, as such,
to assume the performance of any of the terms, covenants or conditions on the part of Tenant to be
performed hereunder, but a Permitted Leasehold Mortgagee may become the holder of Tenant’s
leasehold estate and succeed to Tenant’s interest in this Lease by foreclosure of its Permitted
Leasehold Mortgage or as a result of the assignment of this Lease in lieu of foreclosure, and any
purchaser at any sale of Tenant’s interest under this Lease in any proceeding for the foreclosure of
any mortgage or the assignee or transferee of Tenant’s interest in this Lease under any instrument
of assignment or transfer in lieu of the foreclosure of any mortgage (any such holder, purchaser,
assignee or transferee is referred to herein as an “PLM Purchaser”) shall be deemed to be an
assignee or transferee approved by Landlord and shall be deemed to have agreed to perform all of
the terms, covenants and conditions on the part of Tenant to be performed hereunder, but only for
so long as such purchaser or assignee is the owner of Tenant’s interest in this Lease.
(g)
Effect of Foreclosure or Assignment in Lieu. Notwithstanding any
provisions of this Lease to the contrary, upon foreclosure by a Permitted Leasehold Mortgagee of
its Permitted Leasehold Mortgage and/or the assignment of this Lease in lieu of foreclosure, or
upon exercise of its other rights and remedies under such Permitted Leasehold Mortgage involving
the assertion of any possessory right in and to, or control over, the Premises, such Permitted
Leasehold Mortgagee and their respective transferees, successors and assigns, shall:
(i)
not be obligated to indemnify, defend or hold Landlord harmless
with respect to any Hazardous Materials placed on, in or under the Premises,
or any violation of Environmental Laws, occurring prior to such foreclosure
or other exercise of rights and remedies;
(ii)

be entitled to a new lease in accordance with Section 13.2(e);

(iii)

be entitled to the benefit of the provisions of Section 13.2(f); and

(iv)
be deemed to be a Permitted Leasehold Mortgagee for purposes of
Section 18.9.
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(h)
Events of Default of Tenant Not Susceptible to Cure. Nothing in this Article
13 shall require any Permitted Leasehold Mortgagee or its designee as a condition to the exercise
of rights provided under this Article 13 to cure any Event of Default of Tenant not reasonably
susceptible of being cured by such Permitted Leasehold Mortgagee or its designee. Without
limitation, the following shall never be deemed to be an Event of Default not reasonably
susceptible of being cured by such Permitted Leasehold Mortgagee or its designee: (i) a default in
the payment of money or (ii) a default in the maintenance of the Premises or any part thereof
(including, without limitation, any environmental default) or the maintenance of insurance or any
like obligation.
ARTICLE 14 - TERMINATION AND DEFAULT
14.1 Events of Default. Each of the following events shall be deemed an “Event of
Default” hereunder:
(a)
If Tenant shall fail to pay, as and when due, any payment of Rent or other
sums due and payable under this Lease, except in connection with the AHT Loan (as defined
herein), and such failure shall continue for a period of ten (10) days after notice from Landlord to
Tenant;
(b)
If Tenant shall fail to maintain any insurance required to be maintained by
Tenant hereunder and such default continues for a period of seven (7) days after notice from
Landlord to Tenant, subject, however, to Landlord’s right to cure such default prior to the
expiration of such seven (7) day cure period, the cost of which shall be reimbursed by Tenant;
(c)
If Tenant shall fail to perform or comply with any other of the agreements,
terms, covenants or conditions in this Lease, including without limitation that certain covenant
concerning the AHT Loan set forth in Section 16.3, other than those referred to in Subsections (a)
and (b) of this Section 14.1, for a period of thirty (30) days after notice from Landlord to Tenant
specifying the items in default, or in the case of a default or a contingency which cannot with due
diligence be cured within such thirty (30) day period, Tenant fails to commence within such thirty
(30) day period to cure the same and thereafter to prosecute the curing of such default with
diligence (it being intended in connection with a default not susceptible of being cured with
diligence within such thirty (30) day period that the time of Tenant within which to cure the same
shall be extended for such period as may be necessary to complete the same with all diligence); or
(d)
If Tenant shall initiate the appointment of a receiver to take possession of
all or any portion of the Premises or Tenant’s leasehold estate for whatever reason, or Tenant shall
make an assignment for the benefit of creditors, or Tenant shall initiate voluntary proceedings
under any bankruptcy or insolvency law or law for the relief of debtors; or if there shall be initiated
against Tenant any such proceedings which are not dismissed within ninety (90) days.
14.2 Remedies. Upon an Event of Default, Landlord at any time thereafter may give
notice to Tenant specifying such Event or Events of Default, Landlord may exercise the following
rights:
(a)
In the case of a monetary Event of Default, Landlord may re-enter and take
possession of the Premises by any lawful means, upon which Tenant shall surrender the Premises
34

within thirty (30) days after the date upon which such monetary Event of Default is confirmed
pursuant to the terms of Section 15.1, or may terminate this Lease by giving thirty (30) days’ notice
to Tenant;
(b)
To bring suit for the collection of the Rent or other amounts for which
Tenant may be in default, or for the performance of any other covenant or agreement of Tenant
hereunder, all without entering into possession of the Premises or terminating this Lease;
(c)

If applicable, to cure the condition causing the Event of Default; or

(d)

Landlord may enforce its rights hereunder by claims for equitable relief.

Upon the date specified in such notice of termination or upon such re-entry and taking of
possession, this Lease and the Term hereby demised and all rights of Tenant under this Lease shall
expire and terminate (unless prior to the date specified for termination the Event or Events of
Default shall have been cured, in which case this Lease shall remain in full force and effect), and
Tenant shall remain liable as hereinafter provided and all Improvements shall become the property
of Landlord without the necessity of any deed or conveyance from Tenant to Landlord. Tenant
agrees upon request of Landlord to promptly execute and deliver to Landlord any deeds, releases
or other documents necessary to evidence the vesting in Landlord of the ownership of all
Improvements. Upon such termination, Landlord may re-enter the Premises and dispossess Tenant
and anyone claiming by, through or under Tenant by summary proceedings or other lawful process.
14.3 Damages. Landlord may recover from Tenant all damages Landlord incurs by
reason of Tenant’s Event of Default, including reasonable costs of recovering possession, reletting
the Premises, and any and all other damages legally recoverable by Landlord, and reimbursement
of Landlord’s reasonable out of pocket costs, including attorneys’ fees. With respect to damages
for any unpaid Rent, such damages shall include, at Landlord’s election, either (a) the present
value, calculated at a discount rate equal to the then-current Prime Rate plus three percent (3%)
per annum, of the excess of the total Rent under this Lease for the remainder of the Term over the
fair market rental value of the Premises for the balance of the Term minus any amounts for said
period previously recovered from Tenant; or (b) the Rent payable to Landlord provided for in this
Lease, when and as due and payable in this Lease, less Landlord’s actual proceeds of reletting less
Landlord’s actual reasonable costs of reletting. Landlord may recover such damages at any time
after an Event of Default, including after expiration of the Term. Landlord need not commence
separate actions to enforce Tenant’s obligations for each month’s Rent not paid, or each month’s
accrual of damages for Tenant’s Event of Default, but may bring and prosecute a single combined
action for all such Rent and Damages.
14.4 No Waiver. No failure by either Landlord or Tenant to insist upon the strict
performance of any agreement, term, covenant or condition hereof or to exercise any right or
remedy consequent upon a breach thereof, and no acceptance of full or partial Rent during the
continuance of any such breach, shall constitute a waiver of any such breach or of such agreement,
term, covenant or condition. No agreement, term, covenant or condition hereof to be performed or
complied with by either Landlord or Tenant, and no breach thereof, shall be waived, altered or
modified except by a written instrument executed by the other party. No waiver by Landlord or
Tenant of any breach shall affect or alter this Lease, but each and every agreement, term, covenant
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and condition hereof shall continue in full force and effect with respect to any other then existing
or subsequent breach thereof.
14.5 Injunctive Relief. In the event of any breach or threatened breach by Tenant of
any of the agreements, terms, covenants or conditions contained in this Lease, Landlord shall be
entitled to enjoin such breach or threatened breach and shall have the right to invoke any right and
remedy allowed at law or in equity or by statute or otherwise as though re-entry, summary
proceedings, and other remedies were not provided for in this Lease.
14.6 Remedies Cumulative. Each right and remedy provided for in this Lease shall be
cumulative and shall be in addition to every other right or remedy provided for in this Lease or
now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or
beginning of the exercise by Landlord or Tenant of any one or more of the rights or remedies
provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise
shall not preclude the simultaneous or later exercise by the party in question of any or all other
rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by
statute or otherwise.
14.7 Investor Member Rights in Event of Tenant Default. (a) Landlord shall give
the tax credit investor member of Tenant (the “Investor Member”) a duplicate copy of all notices
of default or other notices that Landlord may give to or serve in writing upon Tenant pursuant to
the terms of this Lease, provided that Landlord shall have previously been provided by Tenant in
writing with the name and address of any Investor Member. No notice by Landlord to Tenant under
this Lease shall be effective unless or until a copy of such notice has been provided to the Investor
Member.
(b)
The Investor Member may, at its option (without being required to do so) and
during the time specified for the Tenant to cure any default hereunder, either pay any amount or
do any act or thing required of Tenant by the terms of this Lease. Landlord agrees to accept all
payments made and all acts performed by the Investor Member during the cure period and the
same shall be effective to prevent a termination of this Lease to the same extent as if they had been
performed by Tenant. Tenant authorizes the Investor Member to take any such action at the
Investor Member’s option and does hereby authorize entry upon the Premises by the Investor
Member for such purpose.
(c)
In addition to all other rights of the Investor Member hereunder, if upon receipt of
said written notices of default from the Landlord, Investor Member shall have exercised its
Removal Right to install the substitute managing member, then Landlord agrees this Lease shall
not terminate, and the time for curing any default shall be stayed and extended while the Investor
Member exercises its Removal Right and until the substitute managing member has been admitted
to the Tenant company and has full authority and ability to act, provided that such events take
place within a reasonable period of time and shall be diligently prosecuted to completion and that
no monetary default during such period shall continue beyond applicable notice and cure periods.
Landlord agrees that the substitute managing member shall have cured one or more such defaults
if the default is cured within the extended permitted cure period or the substitute managing member
has commenced to cure and thereafter diligently and continuously pursues same.
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ARTICLE 15 - SURRENDER; HOLDOVER
15.1 Surrender. Tenant shall on the last day of the Term, or upon any earlier
termination of this Lease, quit and peacefully surrender and deliver up the Premises, including the
Improvements, to the possession and use of Landlord without delay and in good order, condition
and repair (excepting only reasonable wear and tear and damage from a Taking or from a fire or
other casualty after the last repair, replacement, or restoration required to be made by Tenant, all
as provided under this Lease). The Premises shall be surrendered free and clear of all liens and
encumbrances other than those existing at the commencement of the Term, those permitted under
this Lease or created or suffered by Landlord, the lien of Impositions on the Premises which are
not yet due and payable and shall be surrendered without any payment by Landlord on account of
the Improvements. Upon or at any time after the expiration or earlier termination of this Lease,
Landlord shall have, hold and enjoy the Premises and the right to receive all income from the same.
In the event Tenant fails to remove any of Tenant’s personal property from the Premises, such
property shall be deemed abandoned, and Landlord is hereby authorized, without liability to
Tenant for such loss or damage thereto, and at the sole risk of Tenant, to remove and store any of
such property at Tenant’s expense, or to retain the same under Landlord’s control, or to sell at
public or private sale, without notice, any or all of the property not so removed and to apply the
net proceeds of any such sale towards the payment of any sum hereunder owing by Tenant to
Landlord, or to destroy such property. The provisions of this Section 15.1 shall survive expiration
or other termination of this Lease.
15.2 Holdover. If Tenant or any party claiming by, through or under Tenant, retains
possession of the Premises or any part thereof after the expiration or earlier termination of this
Lease, then Landlord may, at its option, serve written notice upon Tenant that such holding over
constitutes: (i) an Event of Default under the Lease, or (ii) a month-to-month tenancy, upon the
terms and conditions set forth in this Lease, or (iii) the creation of a tenancy-at-sufferance, in any
case upon the terms and conditions set forth in this Lease. The rent for any holding over will be
equal to two hundred percent (200%) of the Rent paid or payable during the last lease year prior
to the Lease termination. Additional Rent and any other amounts due and owing shall also be due
and payable as provided in this Lease. Tenant shall also be liable to Landlord for all damages
sustained by Landlord resulting from retention of possession by Tenant. The provisions of this
Section shall not constitute a waiver by Landlord of any right of re-entry as set forth in this Lease;
nor shall receipt of any Rent or any other act in apparent affirmance of the tenancy operate as a
waiver of Landlord’s right to terminate this Lease for a breach of any of the terms, covenants, or
obligations herein on Tenant’s part to be performed. The provisions of this Section 15.2 shall
survive expiration or other termination of this Lease.
ARTICLE 16 - COVENANTS
16.1 Non-Discrimination. With respect to its exercise of all rights and privileges
granted herein, Tenant agrees that Tenant shall not discriminate against any person, employee, or
applicant for employment because of race, color, creed, religion, national origin, age, sex, sexual
orientation, marital status, handicap, veteran status or any other basis prohibited by law in Tenant’s
use of the Premises, including the hiring and discharging of employees, the provision or use of
services, and the selection of suppliers and contractors.
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16.2 Non-Compliance. Tenant shall defend, indemnify and hold Landlord Parties
harmless from and against any and all Claims of third persons resulting from Tenant’s noncompliance with any of the provisions of this Article 16.
16.3 Payment of Loan. Tenant [has entered] into that certain Promissory Note in favor
of the Town of Winchester Affordable Housing Trust (the “Note”) for that certain loan in the
amount of $500,000.00, accruing interest at a rate of at least five percent (5%) per annum (the
“AHT Loan”). Commencing upon Final Completion and continuing during the Term, Tenant shall
make all payments as set forth in the Note.
ARTICLE 17 - REPRESENTATIONS AND WARRANTIES
17.1 Landlord. Landlord represents and warrants to Tenant that the following facts and
conditions exist and are true as of the Commencement Date of this Lease:
(a)
Due Authorization and Execution. Landlord’s execution of this Lease has
been authorized by all requisite action on the part of Landlord. Landlord has full right, power and
authority to make, execute, deliver and perform its obligations under this Lease. Landlord has
obtained and received all required and necessary consents and approvals to enter into this Lease
with Tenant. The entry by Landlord into this Lease with Tenant, of all of the terms, provisions and
conditions contained herein, to Landlord’s knowledge, does not and will not violate or cause a
breach or default under any agreement or obligation to which Landlord is a party or by which it is
bound.
(b)
No Litigation. To the best of Landlord’s knowledge, there is no existing,
pending or threatened litigation, suit, action, or proceeding before any court or administrative
agency affecting Landlord or the Premises that would, materially adversely affect Landlord, the
Premises, this Lease, or Tenant’s ability to operate the Premises as provided herein.
(c)
FIRPTA. Landlord is not a “foreign person” within the meaning of United
States Internal Revenue Code §1445(f)(3).
(d)
OFAC. Landlord is not a person or entity with whom U.S. persons or
entities are restricted from doing business under regulations of the Office of Foreign Asset Control
of the Department of the Treasury (“OFAC”) (including those named on OFAC’s Specially
Designated and Blocked Persons List) or under any statute, executive order (including the
September 24, 2001, Executive Order Blocking Property and Prohibiting Transactions with
Persons Who Commit, Threaten to Commit, or Support Terrorism) or other similar governmental
action.
(e)
Occupants. To Landlord’s knowledge there are no tenants, lessees or other
occupants of the Premises having any right or claim to possession or use of all or any portion of
the Premises.
(f)
Special Assessments. There are no unpaid special assessments of which
Landlord has received notice for sewer, sidewalk, water, paving, gas, electrical or utility
improvements or other capital expenditures, matured or unmatured, affecting the Premises.
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(g)
Other Agreements. Landlord is not obligated under any contract, lease or
agreement, oral or written, with respect to the ownership, use, operation, management,
maintenance, lease, sale or financing of the Premises other than the Permitted Encumbrances.
(h)
Hazardous Materials. Except as may be referenced in the Environmental
Reports, copies of which both Landlord and Tenant have received, there are, to Landlord’s
knowledge, no Hazardous Materials located in, on or under the Premises. Except as may be
referenced in the Environmental Reports, to Landlord’s knowledge, no notice from any
governmental authority or any person has ever been issued to Landlord, its agents or employees,
claiming any violation of any Environmental Laws.
(i)
Landlord Execution. The persons signing this Lease on behalf of Landlord
are duly and validly authorized to do so.
(j)
Compliance with Permitted Encumbrances. To the best of Landlord’s knowledge
and without independent investigation, the Premises are in compliance with the Permitted
Encumbrances. [NTD: Landlord to review Permitted Encumbrances.]
17.2 Tenant. Tenant represents and warrants to Landlord that the following facts and
conditions exist and are true as of the Commencement Date of this Lease.
(a)
Due Authorization and Execution. Tenant states that it is a duly organized,
lawfully existing limited liability company in good standing under the laws of the Commonwealth
of Massachusetts. Tenant’s execution of this Lease has been authorized by all requisite action on
the part of Tenant, and the execution and delivery of this Lease by Tenant and the performance of
its obligations hereunder and thereunder will not violate or contravene any agreement or obligation
to which Tenant is a party or by which it is bound. As of the Commencement Date of this Lease,
this Lease will be and shall remain a valid and binding agreement with respect to the Tenant’s
obligations hereunder.
(b)
No Litigation. There is no existing, pending or threatened litigation, suit,
action, or proceeding before any court or administrative agency affecting Tenant that would,
materially adversely affect Tenant’s ability to develop and operate the Premises as provided herein.
(c)
FIRPTA. Tenant is not a “foreign person” within the meaning of United
States Internal Revenue Code §1445(f)(3).
(d)
OFAC. Tenant is not a person or entity with whom U.S. persons or entities
are restricted from doing business under regulations of OFAC (including those named on OFAC’s
Specially Designated and Blocked Persons List) or under any statute, executive order (including
the September 24, 2001, Executive Order Blocking Property and Prohibiting Transactions with
Persons Who Commit, Threaten to Commit, or Support Terrorism) or other similar governmental
action.
ARTICLE 18 - MISCELLANEOUS
18.1 Amendments to Lease. This Lease may not be amended, modified, supplemented
or extended except by a written instrument executed by Landlord and Tenant.
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18.2 Notices. Any and all notices, demands, requests, submissions, approvals, consents,
disapprovals, objections, offers or other communications or documents required to be given,
delivered or served, or which may be given, delivered or served, under or by the terms and
provisions of this Lease or pursuant to law or otherwise, shall be in writing and shall be delivered
by (i) hand, (ii) nationally recognized overnight express commercial service such as “Federal
Express” (in either case with evidence of delivery or refusal thereof) or (iii) registered or certified
mail, return receipt requested, addressed if to Landlord to: [_________________] with a copy to:
[_________________________] or to such other address as Landlord may from time-to-time
designate by notice to the Tenant, or if to the Tenant addressed as set forth on Page 1 of this Lease
with copies to: [______________________], or to such other address as the Tenant may from
time-to-time designate by notice to Landlord, or to such other agent or agents as may be designated
in writing by either party. Such notices shall be deemed delivered on the date of delivery (or when
delivery is refused) with respect to clauses (i) and (ii) above and three (3) business days after
deposit in the United States mail, with respect to clause (iii). Notices from an attorney given on
behalf of a party shall be effective. [NTD: Notice addresses for the Permitted Leasehold
Mortgagees and the Investor Member to be included here at lease execution.]
18.3 Severability. If any term or provision of this Lease or the application thereof to
any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to persons or circumstances other than those as
to which it is held invalid or unenforceable, shall not be affected thereby, and each term and
provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.
18.4 Quiet Enjoyment. Tenant, upon paying the Rent and other charges herein
provided for and observing and keeping all covenants, agreements and conditions of this Lease on
its part to be kept, shall quietly have and enjoy the Premises during the Term of this Lease without
hindrance by anyone claiming by, through or under Landlord, subject, however, to the exceptions,
reservations and conditions of this Lease and matters of record. The foregoing shall not create any
liability on the part of Landlord for any defects in or encumbrances on Landlord’s title existing as
of the Commencement Date.
18.5 Integration. All prior understandings and agreements between the parties with
respect to this Lease are merged within this Lease, which alone fully and completely sets forth the
understanding of the parties.
18.6 Bind and Inure. The covenants and agreements herein contained shall bind and
inure to the benefit of Landlord, its successors and assigns, and Tenant, its successors and assigns.
18.7 Notice of Lease. Landlord and Tenant mutually agree to execute herewith, in
triplicate, a Notice of Lease in recordable form with respect to this Lease, which shall be recorded
forthwith with the Middlesex South District Registry of Deeds, and agree to execute, upon
termination of this Lease for whatever cause, a Notice of Termination of Lease in recordable form
for recording with said Registry of Deeds.
18.8 Transfer of Premises. Landlord hereby agrees that it shall provide to Tenant not
less than thirty (30) days prior notice with respect to any voluntary transfer or voluntary disposition
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of the Landlord’s interest in the Premises, provided, however, the failure to give such notice shall
not affect the validity of any transfer or disposition of the Landlord’s interest.
18.9

Limitation of Liability.

(a)
Anything contained in this Lease to the contrary notwithstanding, but
without limitation of Tenant’s equitable rights and remedies, Landlord’s liability under this Lease
shall be enforceable only out of Landlord’s interest in the Premises; and there shall be no other
recourse against, or right to seek a deficiency judgment against, Landlord, nor shall there be any
personal liability on the part of Landlord or any officer or employee of Landlord, with respect to
any obligations to be performed hereunder. Without limitation of the foregoing, Landlord as
landlord hereunder shall not be liable for any loss, damage or injury of whatever kind caused by,
resulting from, or in connection with: (i) the supply or interruption of water, gas, electric current,
oil or any other utilities to the Premises, (ii) water, rain or snow which may leak or flow from any
street, utility line or subsurface area or from any part of the Premises, or (iii) other leakage from
pipes, appliances, sewer or plumbing works therein or from any other place. In no event shall
Landlord be liable to Tenant or Tenant to Landlord for any indirect, special or consequential or
punitive damages arising out of or in connection with this Lease except as to any Tenant holdover
to the extent provided for in Section 15.2 above
(b)
Anything contained in this Lease to the contrary notwithstanding, but
without limitation of Landlord’s equitable rights and remedies, no member, manager, officer,
director, shareholder, general or limited partner, employee or agent of Tenant or any Permitted
Leasehold Mortgagee shall have any personal liability whatsoever under this Lease
18.10 No Merger. There shall be no merger of this Lease or of the leasehold estate hereby
created with the fee estate in the Premises by reason of the fact that Landlord may acquire or hold,
directly or indirectly, the leasehold estate hereby created or an interest herein or in such leasehold
estate, unless Landlord executes and records an instrument affirmatively electing otherwise.
18.11 Captions. The captions of this Lease are for convenience and reference only and
in no way define, limit or describe the scope or intent of this Lease nor in any way affect this
Lease.
18.12 Table of Contents. The Table of Contents preceding this Lease but under the same
cover is for the purpose of convenience and reference only and is not to be deemed or construed
in any way as part of this Lease, nor as supplemental thereto or amendatory thereof.
18.13 Massachusetts Law Governs. This Lease shall be governed exclusively by, and
construed in accordance with, the laws of the Commonwealth of Massachusetts.
18.14 Time of the Essence. Time shall be of the essence hereof.
18.15 Excavation and Shoring. If any excavation shall be made or contemplated to be
made by Tenant for building or other purposes upon property or streets adjacent to or nearby the
Premises, Tenant shall do or cause to be done all such work as may be necessary to preserve any
of the walls or structures of the Improvements from injury or damage and to support the same by
proper foundations. All such work done by Tenant shall be at Tenant’s sole cost and expense.
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18.16 No Partnership or Joint Venture. Nothing contained under this Lease shall be
construed to create a partnership or joint venture between Landlord and Tenant or to make
Landlord an associate in any way of Tenant in the conduct of Tenant’s business, nor shall Landlord
be liable for any debts incurred by Tenant in the conduct of Tenant’s business, and it is understood
by the parties hereto that this relationship is and at all times shall remain that of landlord and tenant.
18.17 Covenants Running with the Land. Each of Tenant and Landlord intends,
declares, and covenants, on behalf of itself and all future holders of its interest hereunder, that this
Lease and the covenants and restrictions set forth in this Lease regulating and restricting the use,
occupancy, and transfer of the Premises shall be and are covenants running with the Premises,
encumbering the Premises for the term of this Lease, binding upon each party and its respective
successors-in-interest.
18.18 Brokers. Each of Landlord and Tenant warrants and represents to the other that it
has dealt with no brokers in connection with this Lease. Each party shall defend and hold harmless
the other party, and Tenant shall indemnify Landlord, from and against all commissions, fees and
expenses, and all claims therefor, in connection with this Lease of, or by, any broker alleging it
has deal with the other party.
18.19 Survival. All rights and obligations that by their nature are to be performed after
any termination of this Lease shall survive any such termination.
18.20 Force Majeure. To the extent that any (a) strike, (b) lock-out, (c) labor dispute,
(d) governmental preemption in connection with a national, state, or local emergency or other
governmental action, (e) inability to obtain services, labor, fuel, steam, water, electricity or
materials, (f) mechanical breakdown (other than as a result of such party’s or its contractor’s or
subcontractors’ gross negligence), (g) acts of God, (h) abnormally large amount of snowfall or ice
accumulation, (i) freight embargoes, (j) enemy action or action of terrorists, (k) civil commotion,
(l) fire, flood, or other casualty, or (m) other cause beyond the reasonable control of the party
obligated to perform (which events described in items (a) through (m) are hereafter individually
or collectively referred to as “Force Majeure”) makes the performance by any party hereto of any
portion of this Lease impossible, impractical or financially unfeasible, then performance by such
party to the extent of, and for a period equal to, the period of such Force Majeure shall be excused.
A party’s financial condition shall never be deemed to be Force Majeure. Tenant and Landlord
shall each provide the other with prompt written notice of any Force Majeure excusing its delay or
non-performance. Each party shall keep the other party reasonably informed of any development
pertaining to such Force Majeure.
18.21 Landlord’s Right of Self- Help. As an additional alternative remedy to the other
remedies provided for in this Lease, the Landlord shall have the right (but not the obligation) to
cure any Event of Default for and on behalf of Tenant (a) relating to Tenant’s obligations regarding
insurance, maintenance and repair of the Premises; or (b) Tenant’s obligations to comply with
Legal Requirements, including, without limitation, Environmental Laws; or (c) relating to the
obligations of Tenant to discharge liens, if such default, if not promptly cured, results or can
reasonably be anticipated to result, in a dangerous or unsafe condition at the Premises, or (other
than in the case of eminent domain, which shall be governed by the provisions of Article 10 above)
in a forfeiture, condemnation or loss of interest of the Landlord in the Premises or in exposure of
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Landlord to liability; provided, however, that the Landlord’s right of self-help shall not be
exercised by the Landlord prior to providing Tenant with an additional notice of the Landlord’s
intention to exercise its right of self-help, and, so long as the Landlord has determined that there
is no imminent threat to public health or safety, providing Tenant with an additional notice and
cure period, not to exceed ten (10) days. Expenses of the Landlord reasonably incurred in
exercising its rights under this Section shall be Additional Rent hereunder to be paid by Tenant.
Except to the extent of the gross negligence or willful misconduct of Landlord or a Landlord Party,
Landlord shall not incur any liability as a result of any exercise of the rights hereunder. Any
amount payable by Tenant to the Landlord pursuant to the provisions of this Section shall be paid
within thirty (30) days after request by the Landlord.
18.22 Counterparts. This Lease may be executed simultaneously in counterparts, each
of which shall be deemed to be an original copy of this Lease and, when taken together, shall be
deemed to be one and the same Lease.
18.23 Estoppel Certificates. Each of Landlord and Tenant agrees at any time and from
time to time, within fourteen (14) business days after request from the requesting party, which
shall include, without limitation, any prospective or existing Permitted Leasehold Mortgagee or
Investor Member, to execute, acknowledge and deliver, without charge, to the requesting, party,
or to any person designated by the requesting party, a statement in writing certifying (i) that this
Lease is unmodified (or if there have been modifications, identifying the same by the date thereof
and specifying the nature thereof), (ii) that the responding party has not received any notice of
default or notice of termination of this Lease (or if the responding party has received such a notice,
that it has been revoked, if such be the case), (iii) that no Event of Default or circumstances which
with passage of time would constitute and Event of Default exists hereunder (or if any such Event
of Default or circumstances do exist, specifying the same and stating whether the same has been
or is being cured, if such be the case), (iv) that Landlord is not in default in the performance of any
of Landlord’s obligations under this Lease (or if a default does exist, specifying the same), (v) that
Tenant has no claims or offsets against Landlord hereunder (or if Tenant has any such claims,
specifying the same), (vi) the dates to which the Rent and other sums and charges payable by
Tenant hereunder have been paid, and (vii) the status of any other matters relating to this Lease as
may be reasonably requested.
18.24 Confidentiality. Tenant acknowledges that information contained in or required
to be delivered pursuant to this Lease is potentially subject to disclosure as a result of valid requests
made pursuant to Massachusetts General Laws Chapter 4, Section 7 and Chapter 66, Section 10
(the “Public Records Law”) or the federal Freedom of Information Act (“FOIA”).
18.25 Municipal Approvals. Landlord’s obligations hereunder are expressly subject to
and contingent upon the receipt of all municipal approvals and satisfaction of all legal requirements
necessary for the consummation of such transaction to the Landlord’s satisfaction. Upon execution
of this Lease, Tenant shall complete the disclosure of beneficial interest form that is attached hereto
as Exhibit G as required under G.L. c.7C, Section 38 and provide a copy to Landlord. In the event
of any change in such beneficial interest during the term of the Lease, a new statement disclosing
such change must be signed by Tenant and provided to Landlord for filing within thirty (30) days
of such change.
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DRAFT: NOT FOR EXECUTION
EXECUTED as of the date first set forth above.

LANDLORD:
TOWN OF WINCHESTER, acting by and
through its Select Board

By:
Hereunto Duly Authorized

TENANT:
[WINCHESTER WATERFIELD TENANT
ENTITY[

By:
Signature
Printed Name:
Office Held:

1

Attached Exhibits:
Exhibit A – Legal Description of Premises
Exhibit B- Permitted Encumbrances
Exhibit C- Final Plans
Exhibit D- Development Schedule
Exhibit E- Plan of Common Driveway
Exhibit F- SNDA Form
Exhibit G – Disclosure of Beneficial Interest in Real Property Form
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DRAFT: NOT FOR EXECUTION

Exhibit A
LEGAL DESCRIPTION OF PREMISES
[TO BE ATTACHED]

D-1

DRAFT: NOT FOR EXECUTION
EXHIBIT B
Permitted Encumbrances

E-1

DRAFT: NOT FOR EXECUTION
EXHIBIT C
Final Plans/Specs

F-2

EXHIBIT D
Development Schedule

F-3
4882-9282-7147, v. 7

EXHIBIT E
Plan of Common Driveway

F-4
4882-9282-7147, v. 7

EXHIBIT F
SNDA

F-5
4882-9282-7147, v. 7

EXHIBIT G
DISCLOSURE STATEMENT FOR
TRANSACTION WITH A PUBLIC AGENCY CONCERNING REAL PROPERTY
M.G.L. C. 7C, S. 38 (FORMERLY M.G.L. C. 7, S. 40J)
The undersigned party to a real property transaction with a public agency hereby discloses
and certifies, under pains and penalties of perjury, the following information as required by law:
(1)

REAL PROPERTY:

(2)

TYPE OF TRANSACTION, AGREEMENT, or DOCUMENT: Ground Lease

(3)

PUBLIC AGENCY PARTICIPATING in TRANSACTION:

(4)
DISCLOSING PARTY’S NAME AND TYPE OF ENTITY (IF NOT AN
INDIVIDUAL):
(5)

ROLE OF DISCLOSING PARTY (Check appropriate role):
_____Lessor/Landlord

__X___Lessee/Tenant

_____Seller/Grantor

______Buyer/Grantee

_____Other (Please describe): ________________________________
(6)
The names and addresses of all persons and individuals who have or will have a
direct or indirect beneficial interest in the real property excluding only 1) a stockholder of a
corporation the stock of which is listed for sale to the general public with the securities and
exchange commission, if such stockholder holds less than ten per cent of the outstanding stock
entitled to vote at the annual meeting of such corporation or 2) an owner of a time share that has
an interest in a leasehold condominium meeting all of the conditions specified in M.G.L. c. 7C, s.
38, are hereby disclosed as follows (attach additional pages if necessary):
NAME

RESIDENCE

(7)
None of the above- named persons is an employee of the Division of Capital Asset
Management and Maintenance or an official elected to public office in the Commonwealth of
Massachusetts, except as listed below (insert “none” if none): None
(8)
The individual signing this statement on behalf of the above-named party
acknowledges that he/she has read the following provisions of Chapter 7C, Section 38 (formerly
Chapter 7, Section 40J) of the General Laws of Massachusetts:

F-6
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No agreement to rent or to sell real property to or to rent or purchase real property from
a public agency, and no renewal or extension of such agreement, shall be valid and no
payment shall be made to the lessor or seller of such property unless a statement, signed,
under the penalties of perjury, has been filed by the lessor, lessee, seller or purchaser, and
in the case of a corporation by a duly authorized officer thereof giving the true names and
addresses of all persons who have or will have a direct or indirect beneficial interest in
said property with the commissioner of capital asset management and maintenance. The
provisions of this section shall not apply to any stockholder of a corporation the stock of
which is listed for sale to the general public with the securities and exchange commission,
if such stockholder holds less than ten per cent of the outstanding stock entitled to vote at
the annual meeting of such corporation. In the case of an agreement to rent property from
a public agency where the lessee’s interest is held by the organization of unit owners of a
leasehold condominium created under chapter one hundred and eighty-three A, and timeshares are created in the leasehold condominium under chapter one hundred and eightythree B, the provisions of this section shall not apply to an owner of a time-share in the
leasehold condominium who (i) acquires the time-share on or after a bona fide arm’s
length transfer of such time-share made after the rental agreement with the public agency
is executed and (ii) who holds less than three percent of the votes entitled to vote at the
annual meeting of such organization of unit owners. A disclosure statement shall also be
made in writing, under penalty of perjury, during the term of a rental agreement in case of
any change of interest in such property, as provided for above, within thirty days of such
change.
Any official elected to public office in the commonwealth, or any employee of the division
of capital asset management and maintenance disclosing beneficial interest in real
property pursuant to this section, shall identify his position as part of the disclosure
statement. The commissioner shall notify the state ethics commission of such names, and
shall make copies of any and all disclosure statements received available to the state ethics
commission upon request.
The commissioner shall keep a copy of each disclosure statement received available for
public inspection during regular business hours.
(9)

This Disclosure Statement is hereby signed under penalties of perjury.

PRINT NAME OF DISCLOSING PARTY (from Section 4, above)
AUTHORIZED SIGNATURE of DISCLOSING PARTY

DATE (MM / DD / YYYY)

PRINT NAME & TITLE of AUTHORIZED SIGNER
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4882-9282-7147, v. 7

EXHIBIT D
Property Information


Information disclosed by RFP



Title report dated December 9, 2019 for Parcels W-1 and TE-W-1 as shown on plan
attached as Exhibit E-1



Title report dated April 9, 2019 for Assessor’s Parcel 9-147



MBTA Precondition Survey for the Chamber of Commerce Building
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EXHIBIT E
Permitted Exceptions


Temporary Easement with the MBTA recorded with the Middlesex South District
Registry of Deeds in Book 78208, Page 161 over Parcel TE-W-1, as shown on the plan
attached hereto as Exhibit E-1 (the “MBTA Plan”)



Permanent Easement with MBTA recorded with the Middlesex South District Registry of
Deeds in Book 78208, Page 146



ANR establishing Parcel W-1 as shown on the MBTA Plan as a separate lot, to be
conveyed to the MBTA [NTD: Add record cite when MBTA finishes recording.]



Sewer Easement, see Middlesex South District Registry of Deeds, Book 2210, Page 162



Deed to the Town of Winchester, see Middlesex South District Registry of Deeds, Book
9302, Page 432



Driveway easement over Assessor’s Parcel 9-147 from Boston and Maine Railroad, see
Middlesex South District Registry of Deeds, Book 9327, Page 499 [NTD: To be
updated when issue is resolved with MBTA.]



Reservations and conditions in deed from Boston and Maine Railroad, see Middlesex
South District Registry of Deeds, Book 9740, Page 226



Deed to the Town of Winchester, see Middlesex South District Registry of Deeds, Book
14676, Page 415
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EXHIBIT E-1
MBTA Plan
[See Attached]
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LARAWAY ROAD FORMERLY KNOWN AS COMMON STREI
SEE TOWN RECORDS --COMMON STREET ACCEPTANCI
LAYING OUT BY THE SELECTMAN. JUNE 1672: RECORDS
PAGE 9.;
SEE PLAN NO. 3067: ENTITLED: PLAN OF NEW STREET
WNCHES TER. LEADING FROM CHURCH STREET TONG
DEPOT. SCALE 30 FEE T = ONE INCH. JR. CARTER. Cf.
1672. AND PLAN NO. 377. ENTITLED; PLAN OF COMMON
STREET: WINCHESTER. MASS. - JUNE '1898; SCALE -ONI
INCH = FORTY FEET. CHAS. M. THOMPSON Cf.;
SEE TOWN RECORDS - ARTICLE 56 OF 1957 PG. 75.
NAME CHANGED FROM COMMON STREET TO
LARAWAY ROAD.
NOTED. THAT THE NAME Of THAT PORTION OF
COMMON STREET WHICH RUNS NORTHERLY FROM
COMMON STREET AND IS PARALLEL TO THE BOSTON &
MAINE RAILROAD BE AND IT HEREBY IS CHANGED AND
THAT LARAWAY ROAD SHALL NOW BECOME THE NEW
NAME FOR THAT WAY.'
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EXHIBIT F
Concept Plans
[Please see attached.]
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WAT E R F I E L D L O T | W I N C H E S T E R
AERIAL VIEW | 2022 PROPOSAL
APRIL 2022
PAG E 1

WAT E R F I E L D L O T | W I N C H E S T E R
STREET LEVEL VIEW | 2022 PROPOSAL
APRIL 2022
PAG E 3

WAT E R F I E L D L O T | W I N C H E S T E R
S IT E PLA N
APRIL 2022
SCALE: 1”=40’-0”
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EXHIBIT G
Residential Units
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